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Presidential Documents

Title 3—

The President

[FR Doc. 05-14555
Filed 7-20-05; 8:45 am]
Billing code 3195-01-P

Notice of July 19, 2005

Continuation of the National Emergency Blocking Property of
Certain Persons and Prohibiting the Importation of Certain
Goods from Liberia

On July 22, 2004, by Executive Order 13348, I declared a national emergency
and ordered related measures blocking the property of certain persons and
prohibiting the importation of certain goods from Liberia, pursuant to the
International Emergency Economic Powers Act (50 U.S.C. 1701-1706). I
took this action to deal with the unusual and extraordinary threat to the
foreign policy of the United States constituted by the actions and policies
of former Liberian President Charles Taylor and other persons, in particular
their unlawful depletion of Liberian resources and their removal from Liberia
and secreting of Liberian funds and property, which have undermined Libe-
ria’s transition to democracy and the orderly development of its political,
administrative, and economic institutions and resources. I further noted
that the Comprehensive Peace Agreement signed on August 18, 2003, and
the related cease-fire have not yet been universally implemented throughout
Liberia, and that the illicit trade in round logs and timber products is
linked to the proliferation of and trafficking in illegal arms, which perpetuate
the Liberian conflict and fuel and exacerbate other conflicts throughout
West Africa.

Because the actions and policies of these persons continue to pose an
unusual and extraordinary threat to the foreign policy of the United States,
the national emergency declared on July 22, 2004, and the measures adopted
on that date to deal with that emergency, must continue in effect beyond
July 22, 2005. Therefore, in accordance with section 202(d), I am continuing
for 1 year the national emergency declared in Executive Order 13348.

This notice shall be published in the Federal Register and transmitted
to the Congress.

~ /

THE WHITE HOUSE,
July 19, 2005.
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new books are listed in the first FEDERAL
REGISTER issue of each week.

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 110
RIN 3150-AH51

Export and Import of Nuclear
Equipment and Material: Nuclear
Grade Graphite

AGENCY: Nuclear Regulatory
Commission.

ACTION: Final rule.

SUMMARY: The Nuclear Regulatory
Commission (NRC) export/import
regulations in 10 CFR part 110 are being
revised to remove the NRC’s export
licensing requirements for nuclear grade
graphite for non-nuclear end use. The
purpose of this change is to remove
from NRC export licensing jurisdiction
nuclear materials which are not of
significance from a nuclear proliferation
perspective. The responsibility for the
licensing of exports of nuclear grade
graphite for non-nuclear end use will be
transferred to the Department of
Commerce (DOC). The DOC is
publishing elsewhere in this Federal
Register a final rule that places such
exports under its jurisdiction.

DATES: Effective July 21, 2005.
ADDRESSES: Publicly available
documents related to this rulemaking
may be viewed electronically on the
public computers located at the NRC’s
Public Document Room (PDR), Room
O1F21, One White Flint North, 11555
Rockville Pike, Rockville, Maryland.
The PDR reproduction contractor will
copy documents for a fee. Selected
documents can be viewed and
downloaded electronically via the
NRC'’s rulemaking Web site at http://
ruleforum.lInl.gov.

Publicly available documents created
or received at the NRC are available
electronically at the NRC’s Electronic
Reading Room at http://www.nrc.gov/
NRC/reading-rm/adams.html. From this

site, the public can gain entry into the
NRC’s Agencywide Document Access
and Management System (ADAMS),
which provides text and image files of
NRC’s public documents. If you do not
have access to ADAMS or if there are
problems in accessing the documents
located in ADAMS, contact the NRC
Public Document Room (PDR) Reference
staff at (800) 397-4209, (301) 415-4737,
or by e-mail to pdr@nrc.gov.

FOR FURTHER INFORMATION CONTACT:
Suzanne Schuyler-Hayes, Office of
International Programs, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001, telephone (301) 415—
2333, e-mail ssh@nrc.gov.
SUPPLEMENTARY INFORMATION:

Background

The purpose of this rule is to update
NRC’s regulations in 10 CFR part 110
governing the export of nuclear grade
graphite. Neither the Atomic Energy Act
(AEA) nor the Nuclear Non-proliferation
Act (NNPA) explicitly requires that the
export of nuclear grade graphite be
controlled by the NRC. The Commission
has controlled the export of nuclear
grade graphite pursuant to Section 109b.
of the AEA, due to its prior
determination that nuclear grade
graphite is an “item or substance” that
is “especially relevant from the
standpoint of export control because of
[its] significance for nuclear explosive
purposes.” As a result of technological
advancements in the production of
graphite, virtually all graphite produced
today can be considered ‘“nuclear
grade.” The NRC’s licensing experience
has been that most nuclear grade
graphite is exported only for non-
nuclear end use in the manufacture of
commercial and industrial items.

Other supplier nations have export
controls over nuclear grade graphite but
have limited them to cover exports ‘“‘for
use in a nuclear reactor.” This
limitation appears in both the Nuclear
Non-Proliferation Treaty Exporters
Committee (Zangger Committee) and the
Nuclear Suppliers Group (NSG)
definitions of controlled items. See, e.g.,
International Atomic Energy Agency
INFCIRC/209 and 254 respectively.

The NRC has determined, after
consultation with the Executive Branch,
that nuclear grade graphite for non-
nuclear end use is not an ““item or
substance” that is “‘especially relevant
from the standpoint of export control

because of [its] significance for nuclear
explosive purposes.” See Section 109b.
of the AEA.1 The Executive Branch,
including the Departments of State,
Energy, Defense, and Commerce,
concurs in the NRC’s determination.
The history of the use of nuclear grade
graphite exported under the
Commission’s authority indicates that
graphite has not been diverted for illicit
purposes to produce weapons-grade
material or for use in unsafeguarded
nuclear activities. To the extent that any
risk of diversion may exist, exports of
nuclear grade graphite for non-nuclear
end use will continue to be controlled
by the DOC. Thus, any effort to divert
exported material for illicit purposes
would likely be discovered by the
cognizant national authority or the
international community.

Accordingly, the Commission has
concluded, with the concurrence of the
Executive Branch, that U.S. regulatory
and commercial interests will be best
served by the DOC assuming export
control over all nuclear grade graphite
for non-nuclear end use. The DOC is
publishing regulations establishing
licensing controls over this class of
material.

This final rule limits NRC’s
jurisdiction over exports of nuclear
grade graphite to nuclear end use. The
definition of “nuclear grade graphite” in
10 CFR 110.2 is being replaced with a
definition of “nuclear grade graphite for
nuclear end use.” Nuclear grade
graphite for nuclear end use is being
defined in § 110.2 as “graphite having a
purity level of better than (i.e., less than)
5 parts per million boron equivalent
* * * and intended for use in a nuclear
reactor.” This definition is consistent
with the definition in the Zangger
Committee and NSG Part 1 Trigger Lists.
The density requirement of 1.5 grams
per cubic centimeter in the current
definition of nuclear grade graphite is
being removed. Graphite powder at any
density level for nuclear end use,
including the coating of fuel spheres in
pebble bed reactor applications, is being
captured under NRC jurisdiction. The
general license for the export of nuclear
grade graphite for nuclear end use in

1The NRC has not, however, made the same
finding under the Section 109b. of the AEA with
respect to exports of nuclear grade graphite for
nuclear end use, which the NRC will continue to
regulate as a material “especially relevant for export
control because of [its] significance for nuclear
explosive purposes.”
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§110.25 is being revoked. All exports of
nuclear grade graphite for nuclear end
use will now require a specific license
from the NRC, including Commission
and Executive Branch review (see
§§110.40 and 41), and will be noticed
in the Federal Register (see § 110.70).
Finally, all NRC license provisions for
non-nuclear end use exports of nuclear
grade graphite are being removed. A
note is being added which states that
the export of nuclear grade graphite for
non-nuclear end use is regulated by the
DOC.

This final rule eliminates the NRC
licensing burden on exporters for
nuclear grade graphite exported purely
for non-nuclear end use which, under
current industry trends, constitutes the
majority of nuclear grade graphite being
exported. Removing exports of nuclear
grade graphite for non-nuclear end use
from 10 CFR part 110 will also reduce
the burden under the Paperwork
Reduction Act for licensees exporting
nuclear grade graphite for non-nuclear
end use.

The NRC has determined that this
rule will pose no unreasonable risk to
the public health and safety or the
common defense and security.

Administrative Procedure Act

The provisions of the Administrative
Procedure Act under 5 U.S.C. 553
requiring notice of proposed
rulemaking, the opportunity for public
participation, and a 30-day delay in
effective date are inapplicable because
this rule involves a military and foreign
affairs function of the United States (5
U.S.C. 553(a)(1)). Accordingly, this final
rule is effective immediately upon
publication in the Federal Register.

Voluntary Consensus Standards

The National Technology Transfer
and Advancement Act of 1995, Pub. L.
104-113, requires that Federal agencies
use technical standards that are
developed or adopted by voluntary
consensus standards bodies unless
using such a standard is inconsistent
with applicable law or otherwise
impractical. This final rule does not
constitute the establishment of a
standard for which the use of a
voluntary consensus standard would be
applicable.

Environmental Impact: Categorical
Exclusion

The NRC has determined that this
final rule is the type of action described
in categorical exclusion 10 CFR
51.22(c)(1). Therefore, neither an
environmental impact statement nor an
environmental assessment has been
prepared for the regulation.

Paperwork Reduction Act Statement

This final rule eliminates the burden
on licensees for recordkeeping and
reporting requirements to obtain a
license for the export of nuclear grade
graphite for non-nuclear end use and
maintain associated records under 10
CFR part 110. The public burden for
information collection and
recordkeeping requirements to export
nuclear grade graphite for non-nuclear
end use is estimated to average 3.6
hours per licensee. Because the burden
for this information collection is
insignificant, Office of Management and
Budget (OMB) clearance is not required.
Existing requirements were approved by
OMB, approval numbers 3150-0027 and
3150-0036.

Public Protection Notification

The NRC may not conduct or sponsor,
and a person is not required to respond
to, a request for information or an
information collection requirement
unless the requesting document
displays a currently valid OMB control
number.

Regulatory Analysis

The NRC has sole control of the
export of nuclear grade graphite for
nuclear applications. There is no other
alternative to amending the regulations
at 10 CFR part 110 to reflect changing
circumstances. The final rule will
reduce the burden on licensees and the
cost to the public without posing an
unreasonable risk to the public health
and safety or to the common defense
and security.

Regulatory Flexibility Certification

As required by the Regulatory
Flexibility Act of 1980, 5 U.S.C. 605(b),
the Commission certifies that this final
rule does not have a significant
economic impact on a substantial
number of small entities. This rule
eliminates NRC license requirements for
the export of nuclear grade graphite for
non-nuclear end use. The companies
which export nuclear grade graphite do
not fall within the scope of the
definition of “small entities” set forth in
the Regulatory Flexibility Act (5 U.S.C.
601(3)), or the Size Standards
established by the NRC (10 CFR 2.810).

Backfit Analysis

The NRC has determined that a
backfit analysis is not required for this
final rule because these amendments do
not include any provisions that would
impose backfits as defined in 10 CFR
Chapter L.

Small Business Regulatory Enforcement
Fairness Act

In accordance with the Small
Business Regulatory Enforcement
Fairness Act of 1996, the NRC has
determined that this action is not a
major rule and has verified this
determination with the Office of
Information and Regulatory Affairs of
OMB.

List of Subjects in 10 CFR Part 110

Administrative practice and
procedure, Classified information,
Criminal penalties, Export, Import,
Intergovernmental relations, Nuclear
materials, Nuclear power plants and
reactors, Reporting and recordkeeping
requirements, Scientific equipment.

m For the reasons set out in the preamble
and under the authority of the Atomic
Energy Act of 1954, as amended, the
Energy Reorganization Act of 1974, as
amended, and 5 U.S.C. 552 and 553, the
NRC is adopting the following
amendments to 10 CFR part 110.

PART 110—EXPORT AND IMPORT OF
NUCLEAR EQUIPMENT AND
MATERIAL

m 1. The authority citation for part 110
continues to read as follows:

Authority: Secs. 51, 53, 54, 57, 63, 64, 65,
81, 82, 103, 104, 109, 111, 126, 127, 128, 129,
161, 181, 182, 183, 187, 189, 68 Stat. 929,
930, 931, 932, 933, 936, 937, 948, 953, 954,
955, 956, as amended (42 U.S.C. 2071, 2073,
2074, 2077, 2092-2095, 2111, 2112, 2133,
2134, 2139, 2139a, 2141, 2154-2158, 2201,
2231-2233, 2237, 2239); sec. 201, 88 Stat.
1242, as amended (42 U.S.C. 5841; sec 5,
Pub. L. 101-575, 104 Stat. 2835 (42 U.S.C.
2243); sec. 1704, 112 Stat. 2750 (44 U.S.C.
3504 note).

Sections 110.1(b)(2) and 110.1(b)(3) also
issued under Pub. L. 96-92, 93 Stat. 710 (22
U.S.C. 2403). Section 110.11 also issued
under sec. 122, 68 Stat. 939 (42 U.S.C. 2152)
and secs. 54c and 57d, 88 Stat. 473, 475 (42
U.S.C. 2074). Section 110.27 also issued
under sec. 309(a), Pub. L. 99-440. Section
110.50(b)(3) also issued under sec. 123, 92
Stat. 142 (42 U.S.C. 2153). Section 110.51
also issued under sec. 184, 68 Stat. 954, as
amended (42 U.S.C. 2234). Section 110.52
also issued under sec. 186, 68 Stat. 955 (42
U.S.C. 2236). Sections 110.80-110.113 also
issued under 5 U.S.C. 552, 554. Sections
110.130-110.135 also issued under 5 U.S.C.
553. Sections 110.2 and 110.42(a)(9) also
issued under sec. 903, Pub. L. 102—496 (42
U.S.C. 2151 et seq.).

m 2.In §110.2, the definition of “nuclear
grade graphite” is removed and the
definition of “nuclear grade graphite for
nuclear end use” is added to read as
follows:

§110.2 Definitions.

* * * * *
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Nuclear grade graphite for nuclear
end use means graphite having a purity
level better than (i.e., less than) 5 parts
per million boron equivalent, as
measured according to ASTM standard
C1233-98 and intended for use in a
nuclear reactor. (Nuclear grade graphite
for non-nuclear end use is regulated by

the Department of Commerce.)
* * * * *

m 3.In §110.9, paragraph (e) is revised
to read as follows:

§110.9 List of Nuclear Material under NRC
export licensing authority.
* * * * *

(e) Nuclear grade graphite for nuclear
end use.

§110.25 [Removed]

m 4. Remove §110.25.

m 5. Amend § 110.40 as follows:

m a. Revise paragraph (b)(3);

m b. Redesignate paragraphs (b)(4)
through (b)(7) as paragraphs (b)(5)
through (b)(8);

m c. In newly redesignated paragraph
(b)(7), further redesignate paragraph (iv)
as paragraph (b)(7)(v);

m d. Revise redesignated paragraph
(b)(7)(iii);

m e. Add new paragraphs (b)(4) and
(b)(7)(v).

§110.40 Commission review.
* * * * *

(b) * *x %

(3) Nuclear grade graphite for nuclear
end use.

(4) 1,000 kilograms or more of
deuterium oxide (heavy water), other

than exports of heavy water to Canada.
* * * * *

(7) * * *

(iii) Nuclear grade graphite for nuclear
end use;

(iv) 250 kilograms of source material

or heavy water; or
* * * * *

m 6.In §110.41, paragraph (a)(3) is
revised, paragraphs (a)(4) through (a)(9)
are redesignated as paragraphs (a)(5)
through (a)(10), and a new paragraph
(a)(4) is added to read as follows:

§110.41 Executive branch review.

(a) * * %

(3) Nuclear grade graphite for nuclear
end use.

(4) More than 100 curies of tritium,
and deuterium oxide (heavy water),
other than exports of heavy water to

Canada.
* * * * *

m 7.In § 110.42, the introductory
language of paragraph (b) is revised to
read as follows:

§110.42 Export licensing criteria
* * * * *

(b) The review of license applications
for the export of nuclear equipment,
other than a production or utilization
facility, and for deuterium and nuclear
grade graphite for nuclear end use, is

governed by the following criteria:
* * * * *

m 8.In § 110.70, paragraph (b)(3) is
revised, paragraph (b)(4) is redesignated
as paragraph (b)(5), and a new paragraph
(b)(4) is added to read as follows:

§110.70 Public notice of receipt of an
application
* * * * *

(b) * % %

(3) 10,000 kilograms or more of heavy
water.

(4) Nuclear grade graphite for nuclear

end use.
* * * * *

Dated in Rockville, Maryland, this 12th
day of October, 2004.

For the Nuclear Regulatory Commission.
Luis A. Reyes,
Executive Director for Operations.
Editorial note: This document was
received at the Office of the Federal
Register on July 15, 2005.

[FR Doc. 05-14208 Filed 7—20-05; 8:45 am]
BILLING CODE 7590-01-P

FEDERAL ELECTION COMMISSION

11 CFR Part 114
[Notice 2005-18]

Payroll Deductions by Member
Corporations for Contributions to a
Trade Association’s Separate
Segregated Fund

AGENCY: Federal Election Commission.

ACTION: Final rules and transmittal of
rules to Congress.

SUMMARY: The Federal Election
Commission is amending its rules
regarding contributions to the separate
segregated fund (“SSF”’) of a trade
association by employee-stockholders
and executive and administrative
personnel of corporations that are
members of the trade association
(collectively, “solicitable class
employees”). The revised rules will no
longer prohibit corporate members of a
trade association from using a payroll
deduction or check-off system for
employee contributions to the trade
association’s SSF. Instead, these final
rules will allow a corporate member of
a trade association to provide incidental
services to collect and forward

contributions from its solicitable class
employees to the SSF of the trade
association, including use of a payroll
deduction or check-off system, upon
written request of the trade association.
These final rules will also require any
member corporation that provides
incidental services for contributions to a
trade association’s SSF, as well as the
corporation’s subsidiaries, divisions,
branches and affiliates, to provide the
same services for contributions to the
SSF of any labor organization that
represents members working for the
corporation, or the corporation’s
subsidiaries, divisions, branches or
affiliates, upon written request of the
labor organization and at a cost not to
exceed actual expenses incurred.
Additional information appears in the
SUPPLEMENTARY INFORMATION that
follows.

DATES: These rules are effective August
22, 2005.

FOR FURTHER INFORMATION CONTACT: Mr.
Brad C. Deutsch, Assistant General
Counsel, or Ms. Amy L. Rothstein,
Attorney, 999 E Street, NW.,
Washington, DC 20463, (202) 694—1650
or (800) 424-9530.

SUPPLEMENTARY INFORMATION: The
Commission is promulgating final rules
at 11 CFR 114.2 and 114.8 as the last
step in a rulemaking process that began
in 2003, when the Commission received
a petition for rulemaking (the
“Petition”’) from America’s Community
Bankers and its SSF, the America’s
Community Bankers Community
Campaign Committee (collectively,
“Petitioners’’). Petitioners asked the
Commission to change its rules to allow
a corporate member of a trade
association to make payroll deductions
and check-off systems available to the
corporation’s restricted class employees
for their voluntary contributions to the
trade association’s SSF.

The Commission issued a Notice of
Availability stating that the Petition was
available for public review and
comment. See Notice of Availability, 68
FR 60887 (October 24, 2003). The
comment period closed on November
24, 2003. The Commission received 30
comments in response to the Notice of
Availability. All of the comments
supported the Petition.

After considering the comments on
the Petition, the Commission issued a
Notice of Proposed Rulemaking
(“NPRM”). See 69 FR 76628 (Dec. 22,
2004). The NPRM proposed to change
the Commission’s rules at 11 CFR 114.2
and 114.8 to allow a corporate member
of a trade association to provide
incidental services to collect and
forward voluntary contributions from its
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solicitable class employees to the trade
association’s SSF, including use of a
payroll deduction or check-off system,
upon written request of the trade
association. Under the proposed rules,
any corporate member of a trade
association that provided incidental
services for contributions to the trade
association’s SSF also would have had
to provide the same services for
contributions to the SSF of any labor
organization that represented members
working for the corporation, upon
written request of the labor organization
and at a cost not to exceed actual
expenses incurred.

The Commission received 34
comments in response to the NPRM.
None of the comments opposed the
proposed changes to the Commission’s
rules, including a letter from the
Internal Revenue Service stating that it
had “no comments at this time.” The
comments are discussed further in the
Explanation & Justification, below.

The Commission held a public
hearing on May 17, 2005, on this
rulemaking.? At the hearing,
representatives of Petitioner and two
other commenters testified. For
purposes of this document, the terms
“comment”’ and “commenter” apply to
both written comments and oral
testimony at the public hearing. The
written comments and the transcripts of
the hearing are available at http://
www.fec.gov/law/
law_rulemakings.shtml.

Under the Administrative Procedure
Act, 5 U.S.C. 553(d), and the
Congressional Review of Agency
Rulemaking Act, 5 U.S.C. 801(a)(1),
agencies must submit final rules to the
Speaker of the House of Representatives
and the President of the Senate, and
publish them in the Federal Register at
least 30 calendar days before they take
effect. The final rules that follow were
transmitted to Congress on July 15,
2005.

Explanation and Justification

The Federal Election Campaign Act of
1971, as amended (the ‘““Act’’), and the
Commission’s regulations permit any
trade association to solicit contributions
to the trade association’s SSF from the
stockholders and executive and
administrative personnel, and their
families, of the trade association’s
member corporations, so long as these
member corporations separately and

1 See Notice of Public Hearing, Candidate
Solicitation at State, District and Local Party
Fundraising Events; Definition of “Agent”” for BCRA
Regulations; Payroll Deductions By Member
Corporations for Contributions to a Trade
Association’s Separate Segregated Fund, 70 FR
21,163 (April 25, 2005).

specifically approved the solicitation
and have not approved a solicitation by
any other trade association for the same
calendar year. See 2 U.S.C.
441b(b)(4)(D); 11 CFR 114.8(c). Once
these conditions are met, “[t]here is no
limitation on the method of soliciting
voluntary contributions or the method
of facilitating the making of voluntary
contributions which a trade association
may use.” 11 CFR 114.8(e)(3).

Although the regulations do not limit
the methods that a trade association
may use to solicit and facilitate the
making of voluntary contributions to its
SSF from the solicitable class employees
of consenting member corporations,
before this rulemaking the regulations
did limit the methods that a consenting
member corporation may use to collect
and forward those contributions.
Specifically, prior to this rulemaking, 11
CFR 114.8(e)(3) stated that a “member
corporation may not use a payroll
deduction or check-off system for
executive or administrative personnel
contributing to the separate segregated
fund of the trade association.” The
Commission has interpreted this
prohibition to extend to all employees
of the corporation who may be solicited
by the trade association (i.e., solicitable
class employees), including the member
corporation’s employee-stockholders.
See Advisory Opinion (“AO”) 1989-3.

In recent years, the Commission has
recognized that corporations have some
latitude in collecting and forwarding
contributions to a trade association’s
SSF, so long as the collection does not
involve employee payroll deductions.
For example, in AO 2003-22, the
Commission interpreted the regulations
to permit a corporate member of a trade
association to collect voluntary
contributions in the form of paper
checks from its executive and
administrative personnel, and to
forward the contributions to the trade
association’s SSF. In that advisory
opinion, the Commission also
interpreted the regulations to permit
corporate executives who were
collecting employee contribution checks
to use the member corporation’s inter-
office mail system to help collect the
checks, and to provide envelopes and
postage in which contributors could
send their contributions to the trade
association’s SSF. See also AO 2000—4
(incorporated credit union members of a
trade association permitted to deduct
and transfer contributions to the trade
association’s SSF from the share
accounts of the credit unions’
individual members).

These final rules are substantively
identical to the rules proposed by the

Commission in the NPRM, except for
one change, discussed below. The rules:

e Remove the prohibition on
corporate use of a payroll deduction or
check-off system for solicitable class
employee contributions to the SSF of a
trade association of which the
corporation is a member (11 CFR
114.8(e)(3));

e Specifically authorize a member
corporation to provide incidental
services to collect and forward
contributions from its solicitable class
employees to a trade association’s SSF,
including a payroll deduction or check-
off system, upon written request of the
trade association (new 11 CFR
114.8(e)(4));

¢ Require any corporation that
provides these incidental services, and
the corporation’s subsidiaries, divisions,
branches and affiliates, also to make the
same services available to a labor
organization representing members who
work for the corporation, or the
corporation’s subsidiaries, divisions,
branches or affiliates, for contributions
to the labor organization’s SSF by
members of the labor organization, upon
written request by the labor organization
and at a cost not to exceed any actual
expenses incurred (new 11 CFR
114.8(e)(4)); and

e Clarify that the provision of
incidental services pursuant to new 11
CFR 114.8(e)(4) is not prohibited
corporate facilitation (new 11 CFR
114.2(f)(5)).

1. 11 CFR 114.8—Trade Associations

Generally, 11 CFR 114.8 sets out the
circumstances under which an
incorporated trade association may
solicit contributions to its SSF. It
defines the group of persons that may be
solicited, e.g., stockholders and the
executive and administrative personnel
of member corporations that give a
yearly prior approval to the trade
association to solicit such personnel,
and the methods that may be used for
such solicitation. Section 114.8(e) more
particularly addresses the timing and
methods of such solicitation.

A. 11 CFR 114.8(e)(3)

The Commission is deleting the
second sentence of former 11 CFR
114.8(e)(3) in its entirety. This second
sentence prohibited a corporation from
using a payroll deduction or check-off
system for contributions by the
corporation’s solicitable class
employees to the SSF of a trade
association of which the corporation is
a member. The Commission is making
this change to conform paragraph
114.8(e)(3) with new paragraph
114.8(e)(4), discussed below.
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B. 11 CFR 114.8(e)(4)

The Commission is adding a new
paragraph 114.8(e)(4) to allow, but not
require, a corporation to provide
incidental services to collect and
forward contributions from its
solicitable class employees to the SSF of
a trade association of which the
corporation is a member, upon written
request of the trade association. The
new rule expressly provides that
incidental services may include a
payroll deduction or check-off system.

(i) Incidental Services

The Commission is changing the rules
to allow a corporate member of a trade
association to provide incidental
services to collect and forward
voluntary contributions from solicitable
class employees to the trade
association’s SSF, because of the special
relationship that exists between a trade
association and its member
corporations. This special relationship
is firmly rooted in the Act. Although the
Act generally prohibits a corporation
and its SSF from soliciting contributions
from anyone other than the
corporation’s own stockholders,
executive and administrative personnel,
and their families, the Act specifically
allows a trade association, including an
incorporated trade association and its
SSF, to solicit contributions from the
stockholders, executive and
administrative personnel, and their
families, of the trade association’s
member corporations, to the extent
specifically approved by the member
corporations. See 2 U.S.C.
441b(b)(4)(A)(Q); 2 U.S.C. 441b(b)(4)(D).2

The Commission has recognized this
special relationship before. For
example, the Commission specifically
rejected an interpretation of the Act that
would have required a trade association
to reimburse its member corporations
for incidental costs related to assistance
with fundraising by the trade
association for its SSF. As the
Commission stated, “to require a trade
association to reimburse the corporation
for incidental services, such as the
distribution of the association’s [SSF
fundraising] material via the
corporation’s internal mailing system,
seemed tenuous since the trade
association will be paying for the
substantial costs of the solicitation with
the membership fees from corporations.
Consequently, the Commission has not
required the trade association to
reimburse the corporation for such

2 A member corporation may not approve
solicitations by more than one trade association in
any calendar year. 2 U.S.C. 441b(b)(4)(D); 11 CFR
114.8(c)(2).

incidental expenditures.” 3 See

also AO 1978-13 (“Just as a corporation
is not precluded from giving incidental
aid, which entails incidental
expenditures, to solicitations made by a
trade association, a corporate member of
a trade association is not precluded
from making incidental expenditures
regarding administration of the trade
association’s [SSF].”) (citation omitted);
and AO 1979-8 (“Since [the trade
association] is permitted to spend dues
monies from its corporate members for
the establishment, administration, and
solicitation of contributions to the PAC,
it may also have the benefit of
incidental services * * * provided by
executive and administrative personnel
of its member corporations who conduct
those same activities.”).

(ii) Payroll Deductions

Nearly all the commenters observed
that it no longer makes sense to
distinguish between payroll deductions
and other forms of permissible
incidental services. The Commission
agrees that technological and societal
changes over the past 29 years support
a change in the treatment of payroll
deductions, when used by a corporate
member of a trade association.

The availability and use of electronic
payments in general have changed
considerably since 1976, when the
Commission first prohibited corporate
use of payroll deduction and check-off
systems for employee contributions to a
trade association’s SSF. Although ““it
has taken years of investments in
electronic infrastructure at homes and
businesses to support the use of
electronic payments as a convenient and
relatively low-cost alternative to
checks,” 4 electronic payment systems
are now widely used by Federal
agencies, such as the Internal Revenue
Service and the Social Security
Administration, and by the private
sector. In fact, there were almost 10
billion more electronic payments in this
country than payments by paper check
in 2003.5

Payroll deductions, in particular, are
increasingly prevalent in the workplace.
A large number of employees use them
to pay for a variety of goods and
services, such as health and life

3Explanation and Justification, Federal Election
Regulations, House Document No. 95-44, 95th
Cong., 1st Session at 114 (1977).

4Remarks by Alan Greenspan at the Federal
Reserve Payments System Development Committee
2003 Conference, Oct. 29, 2003.

5Federal Reserve Board Press Release: Federal
Reserve Studies Confirm Electronic Payments
Exceed Check payments for the First Time (Dec. 6,
2004), available at http://www.federalreserve.gov/
boarddocs/press/other/2004/20041206/default.htm
(viewed June 2, 2005).

insurance premiums, flexible spending
accounts, retirement savings plans,
charitable contributions, loan and
mortgage payments, gym memberships
and club dues. Several commenters
observed that payroll deductions are
widely available, reliable, simple to
administer, convenient, and impose
minimal or no cost on the corporations
that offer them. The Commission now
believes that a member corporation’s
collection and forwarding of voluntary
contributions from solicitable class
employees to a trade association’s SSF
via payroll deduction under these
circumstances is a permissible
“incidental service.”

Several commenters pointed out the
important public policy objectives that
will be furthered by allowing solicitable
class employees to contribute
voluntarily through payroll deductions
or check-off systems to the SSF of a
trade association of which their
corporation is a member. By permitting
solicitable class employees to sign up
for automatic payroll deductions, rather
than requiring them to write a
contribution check, these employees
may spread out their contributions over
time, thereby potentially enhancing
their participation in the political
process. Moreover, the ability to
participate in the process by
contributing to a trade association’s SSF
is particularly important for employees
of the many small companies that rely
exclusively on their trade associations’
SSFs to serve as their political voice.
This position was reiterated by two of
the commenters at the Commission’s
May 17, 2005 hearing.

As the Supreme Court noted in
Buckley v. Valeo, ““[elncouraging citizen
participation in political campaigns
while continuing to guard against the
corrupting potential of large financial
contributions to candidates’ is an
important goal of the Act. Buckley v.
Valeo, 424 U.S. 1, 36 (1976). The
Commission believes that permitting a
corporation’s solicitable class
employees to make voluntary
contributions to the SSF of the
corporation’s trade association through
payroll deduction will help to achieve
this objective.

In addition, a number of commenters
indicated that the use of payroll
deductions for voluntary contributions
from solicitable class employees to a
trade association’s SSF will make it
easier for the SSF to track and report
such contributions. The disclosure
requirements of the Act serve three
important government interests: (1)
Providing the electorate with
information; (2) deterring actual
corruption and avoiding the appearance
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of corruption; and (3) gathering data
necessary for enforcement of the Act.
See McConnell v. Federal Election
Comimission, 540 U.S. 93, 196 (2003).
The Commission believes that this final
rule will help to further these important
interests by enhancing the ability of a
trade association’s SSF to track and
report individual employee
contributions.

Removing the regulatory prohibition
on the use of payroll deduction and
check-off systems could also help to
reduce some perceived disadvantages in
the fundraising abilities of trade
association SSFs. Some commenters
indicated that the current prohibition in
11 CFR 114.8(e)(3) disadvantages SSFs
sponsored by smaller trade associations
that try to compete in the political arena
against SSFs sponsored by larger trade
associations, because SSFs sponsored by
smaller trade associations have fewer
resources to devote to fundraising.
Other commenters complained that the
prohibition further disadvantages SSFs
sponsored by trade associations that try
to compete with larger corporate and
labor organization SSFs, because
corporate and labor organization SSFs
are allowed to offer payroll deductions
for contributions to their own SSFs and
are not required to obtain approval
before soliciting restricted class or
member employees. Removing the
prohibition on member corporations’
use of payroll deductions to collect
solicitable class employee contributions
to a trade association’s SSF will help to
reduce these perceived disadvantages.

The Commission cautions, however,
that the provision of incidental services
by a member corporation to a trade
association remains subject to certain
requirements under the Act and
Commission regulations. For example,
the member corporation must first
“separately and specifically approve”
the solicitation of its solicitable class
employees by a trade association, and it
cannot authorize more than one trade
association to solicit these employees in
any calendar year. See 2 U.S.C.
441b(b)(4)(D); 11 CFR 114.8(c), (d).

Moreover, contributions made via
payroll deduction or check-off system
trigger special recordkeeping obligations
for the recipient SSF. Each contributor
must affirmatively authorize the
deduction in writing, in advance, and
the authorization must manifest the
contributor’s “specific and voluntary
donative intent.” See Federal Election
Commission v. National Education
Association, 457 F.Supp. 1102 (D.D.C.
1978); AOs 2001—4 and 1997-25. The
SSF must maintain the authorization for
audit or inspection purposes for at least
three years after the filing date of each

report that discloses a contribution
made pursuant to the authorization. See
11 CFR 104.14(b)(2), 102.9(c); AO 2000—
4,n.3.

(iii) Equal Access for Labor
Organizations

Under the rule proposed in the
NPRM, any member corporation that
provided incidental services to collect
and forward contributions by certain
persons to a trade association’s SSF also
would have had to make these
incidental services available to a labor
organization representing members
working for the corporation, upon
written request of the labor organization
and at a cost that does not exceed any
actual expenses incurred. As stated in
the NPRM, the Commission considers
this requirement to be necessary to
prevent circumvention of provisions in
the Act and Commission regulations
that seek to prevent corporate SSFs from
gaining an unfair fundraising advantage
over labor organization SSFs. See 69 FR
76631.

One commenter asserted that the Act
requires the Commission to change the
proposed rule by extending the equal
access requirement to a member
corporation’s subsidiaries, divisions,
branches and affiliates, in addition to
the corporation itself. The commenter
argued that, if a corporate member of a
trade association uses a payroll
deduction or check-off system to collect
and forward employee contributions
from solicitable class employees to the
trade association’s SSF, then a labor
organization representing any members
that work for the corporation or for any
of the corporation’s subsidiaries,
divisions, branches or affiliates would
be entitled to require the corporation
and the corporation’s subsidiaries,
divisions, branches or affiliates to
provide a payroll deduction or check-off
system to collect and forward
contributions to the labor organization’s
SSF.

The commenter stated that this
change to the proposed rule is mandated
by 2 U.S.C. 441b(b)(6). Section
441b(b)(6) provides that “[a]ny
corporation, including its subsidiaries,
branches, divisions, and affiliates,” that
uses a method of soliciting voluntary
contributions or of facilitating the
making of voluntary contributions, must
make that method available to a labor
organization ‘‘representing any members
working for such corporation, its
subsidiaries, branches, divisions, and
affiliates,” upon written request of the
labor organization and at a cost
sufficient only to reimburse the
corporation for its expenses. 2 U.S.C.

441b(b)(6).

In support of the rule proposed in the
NPRM, however, the Petitioner asserted
that 2 U.S.C. 441b(b)(6) must be read
together with 2 U.S.C. 441b(b)(4)(D), the
statutory provision enabling the
solicitation of executive and
administrative employees of member
corporations for contributions to a trade
association’s SSF. While acknowledging
that the Act and regulations strike a
careful balance between corporations
and labor organizations, the Petitioner
argued that 2 U.S.C. 441b(b)(4)(D)
specifically limits the scope of trade
association solicitations of solicitable
employees of the member corporation,
and does not extend the scope of
permissible solicitations to other
employees of non-member subsidiaries
or affiliates.

The Commission believes that 2
U.S.C. 441b(b)(6) and its implementing
regulation, 11 CFR 114.5(k)(1), require
the proposed rule to be changed as
requested by the commenter. Although,
as noted by the Petitioner, a trade
association’s ability to seek solicitation
rights from member corporations is
governed by 2 U.S.C. 441b(b)(4)(D), the
member corporations themselves are
separately subject to the broad equal
access provisions of 2 U.S.C. 441b(b)(6)
and 11 CFR 114.5(k)(1). Moreover, these
equal access provisions do not
distinguish between corporate methods
of facilitating the making of
contributions to a corporation’s own
SSF and corporate methods of
facilitating the making of contributions
to the SSF of a trade association of
which the corporation is a member.
Rather, the provisions apply broadly to
“[alny corporation * * * that utilizes a
method of * * * facilitating the making
of voluntary contributions.” 2 U.S.C.
441b(b)(6); 11 CFR 114.5(k). Methods of
facilitating the making of contributions
include payroll deduction and check-off
systems. See 114.1(f).

Thus, under this new rule, any
corporate member of a trade association
that chooses to provide incidental
services to collect and forward
voluntary contributions from its
solicitable class employees to the trade
association’s SSF must provide the same
services upon request to the SSF of a
labor organization representing any
members working for the corporation or
the corporation’s subsidiaries, divisions,
branches, or affiliates. In addition, the
subsidiaries, divisions, branches, and
affiliates of the corporate member must
also provide the same incidental
services upon request to the SSF of a
labor organization representing any
members working for the corporation or
the corporation’s subsidiaries, divisions,
branches, or affiliates.
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This result is also consistent with the
Commission’s application of the equal
access provisions of 2 U.S.C. 441b(b)(6)
to twice yearly solicitations. See 2
U.S.C. 441b(b)(4)(B); 11 CFR 114.6. In
the context of twice yearly solicitations,
if any corporate unit within a corporate
family uses a method of facilitating the
making of contributions to the
corporation’s SSF, then all units within
that family must make the method
available to a labor organization. See,
e.g., AO 1990-25 (a parent corporation
that uses a method of facilitation for
only certain subsidiaries must
nonetheless ensure that the method is
available to a labor organization, even at
subsidiaries that do not themselves use
the method of facilitation).

In addition to being compelled by the
Act, there are strong policy reasons for
making this change. The Petitioners and
other commenters acknowledged that
corporations that do not have their own
SSF may rely exclusively on their trade
associations’ SSF's to serve as their
proxy SSFs in representing their
corporate interests in the political arena.
In such circumstances, the Commission
concludes that labor organizations
should have the same rights that they
would enjoy if the corporations had
established their own SSFs.

Moreover, under the rule proposed in
the NPRM, corporate families that
employ most of their administrative and
management personnel in one
corporation, and most of their members
of labor organizations in another
corporation, could have effectively
undermined the equal access rights of
labor organizations, by providing
incidental services to collect and
forward solicitable class employee
contributions to a trade association’s
SSF only within the corporation
employing executive and administrative
personnel and not in the corporation
employing labor organization members.
This outcome would be inconsistent
with the careful balance struck by
Congress and the Commission between
corporate SSFs and labor organization
SSFs. See, e.g., 122 Cong. Rec. 3782
(daily ed. May 3, 1976) (Statement of
Rep. Brademas, reprinted in Legislative
History of the Federal Election
Campaign Act Amendments of 1976 at
1082).

The Commission is also mindful that
virtually all commenters indicated that
payroll deductions are both easy to
administer and common, and that this
new rule requires any labor organization
requesting access to such a method of
facilitating contributions to reimburse
the corporation for the expenses
incurred.

(iv) Reimbursement by Labor
Organizations

This final rule distinguishes between
providing incidental services to collect
and forward solicitable class employee
contributions to a trade association’s
SSF on the one hand, and providing
incidental services to collect and
forward employee-member
contributions to a labor organization’s
SSF on the other hand, with regard to
the requirement for reimbursement by
the recipient SSF. As noted above,
“incidental services by corporate
members would not require
reimbursement by the trade association
since, in any event, reimbursement if
required would come from membership
dues paid to the trade association by its
corporate members.” AO 1979-8
(citation omitted); see also AO 1978—13.
A labor organization or its SSF that
receives incidental services from a
corporate employer of members of the
labor organization, by contrast, is
required to reimburse the corporation
for the cost of providing those services.
See AOs 1981-39 and 1979-21. The
Commission has previously concluded
that a prohibited corporate contribution
would result from a failure by a labor
organization to reimburse a corporation
for actual expenses incurred by the
corporation in providing a payroll
deduction or check-off system for
contributions to the labor organization’s
SSF. Id.

2. 11 CFR 114.2—Prohibitions on
Contributions and Expenditures

The Commission is making a
conforming change to 11 CFR 114.2(f),
which prohibits a corporation from
facilitating the making of contributions
to political committees, other than to
the corporation’s own SSF. The term
“facilitation” means “using corporate or
labor organization resources or facilities
to engage in fundraising activities in
connection with any federal election.”
11 CFR 114.2(f)(1). Facilitation does not
include, however, enrollment by a
corporation or labor organization of
members of the corporation’s or labor
organization’s restricted class in a
payroll deduction plan or check-off
system to make contributions to the
corporation’s or labor organization’s
SSF. See 11 CFR 114.2(f)(4)(1).

The Commission is adding a new
paragraph (5) to 11 CFR 114.2(f), to
specify that facilitation also does not
include the provision of incidental
services by a corporation to collect and
forward voluntary contributions from its
solicitable class employees to the SSF of
a trade association of which the
corporation is a member, pursuant to 11

CFR 114.8(e)(4), as revised. New 11 CFR
114.2(f)(5) expressly permits a
corporation to collect these
contributions through a payroll
deduction or check-off system. The
Commission did not receive any
comments on this change, which was
proposed in the NPRM.

Additionally, the Commission is
revising the second sentence of
paragraph (a) of 11 CFR 114.2 to correct
two typographical errors. In the phrase
that currently reads, “* * * form
making expenditures as defined in 11
FR 114.1(a) * * *,” the Commission is
changing the word “form” to “from”
and is correcting the citation to “11 CFR
114.1(a).” Because these corrections are
technical, they are not a substantive rule
requiring notice and comment under the
Administrative Procedure Act, 5 U.S.C.
553.

3. Other Issues

In response to the NPRM, one
commenter asked the Commission also
to change 11 CFR 114.7, to allow a
corporation to provide incidental
services to collect and forward
contributions to a membership
organization’s SSF from employees who
are members of the membership
organization. The Commission has
determined, however, that this proposal
falls outside of the scope of this
rulemaking.

Certification of No Effect Pursuant to 5
U.S.C. 605(b) (Regulatory Flexibility
Act)

The Commission certifies that the
attached final rules would not have a
significant economic impact on a
substantial number of small entities.
The basis for this certification is that the
attached rules permit, but do not
require, a corporation to provide
incidental services to collect and
forward contributions from its
solicitable class employees to the
separate segregated fund of a trade
association of which the corporation is
a member, including the use of a payroll
deduction or check-off system. A
corporation is currently permitted to
collect and transmit contributions by
other means to the SSF of a trade
association of which the corporation is
a member. The attached rules enable
those corporations that wish to transmit
employee contributions to trade
association SSF's to do so more
efficiently and use fewer resources.

List of Subjects in 11 CFR Part 114

Business and industry, Elections,
Labor.

m For the reasons set out in the preamble,
subchapter A of chapter 1 of title 11 of
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the Code of Federal Regulations is
amended as follows:

PART 114—CORPORATE AND LABOR
ORGANIZATION ACTIVITY

m 1. The authority citation for part 114
continues to read as follows:

Authority: 2 U.S.C. 431(8)(B), 431(9)(B),
432, 434, 437d(a)(8), 438(a)(8), 441b.

m 2. Section 114.2 is amended by
revising the second sentence of
paragraph (a) and by adding new
paragraph (f)(5), to read as follows:

§114.2 Prohibitions on contributions and
expenditures.

(a) I

National banks and corporations
organized by authority of any law of
Congress are prohibited from making
expenditures as defined in 11 CFR
114.1(a) for communications to those
outside the restricted class expressly
advocating the election or defeat of one
or more clearly identified candidate(s)
or the candidates of a clearly identified
political party, with respect to an
election to any political office,
including any local, State, or Federal
office.

* * * * *
* % %

(5) Facilitating the making of
contributions also does not include the
provision of incidental services by a
corporation to collect and forward
contributions from its employee
stockholders and executive and
administrative personnel to the separate
segregated fund of a trade association of
which the corporation is a member,
including collection through a payroll
deduction or check-off system, pursuant
to 11 CFR 114.8(e)(4).

m 3.In § 114.8, paragraph (e)(3) is
revised, paragraph (e)(4) is redesignated
as new paragraph (e)(5), and new
paragraph (e)(4) is added to read as
follows:

§114.8 Trade associations.
* * * * *

(e) * x %

(3) There is no limitation on the
method of soliciting voluntary
contributions or the method of
facilitating the making of voluntary
contributions which a trade association
may use.

(4) A corporation may provide
incidental services to collect and
forward contributions from its employee
stockholders and executive and
administrative personnel to the separate
segregated fund of a trade association of
which the corporation is a member,
including a payroll deduction or check-
off system, upon written request of the

trade association. Any corporation that
provides such incidental services, and
the corporation’s subsidiaries, branches,
divisions, and affiliates, shall make
those incidental services available to a
labor organization representing any
members working for the corporation or
the corporation’s subsidiaries, branches,
divisions, or affiliates, upon written
request of the labor organization and at
a cost sufficient only to reimburse the
corporation or the corporation’s
subsidiaries, branches, divisions, and
affiliates, for the expenses incurred
thereby.

* * * * *

Dated: July 14, 2005.
Scott E. Thomas,
Chairman, Federal Election Commission.
[FR Doc. 05-14318 Filed 7—20-05; 8:45 am]
BILLING CODE 6715-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2005-20882; Directorate
Identifier 2004—NM-241-AD; Amendment
39-14192; AD 2005-15-03]

RIN 2120-AA64

Airworthiness Directives; McDonnell
Douglas Model DC-10-10, DC-10-10F,
DC-10-15, DC-10-30, DC-10-30F (KC—
10A and KDC-10), DC-10-40, DC-10-
40F, MD-10-10F, MD-10-30F, MD-11,
and MD-11F Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
McDonnell Douglas airplanes identified
above. This AD requires repetitive
functional tests for noisy or improper
operation of the exterior emergency
control handle assemblies of the mid,
overwing, and aft passenger doors, and
corrective actions if necessary. This AD
also provides for optional terminating
action for the repetitive tests. This AD
is prompted by a report that the exterior
emergency control mechanism handles
were inoperative on a McDonnell
Douglas Model MD-11 airplane. We are
issuing this AD to prevent failure of the
passenger doors to operate properly in
an emergency condition, which could
delay an emergency evacuation and
possibly result in injury to passengers
and flightcrew.

DATES: Effective August 25, 2005.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the AD
as of August 25, 2005.

ADDRESSES: You may examine the AD
docket on the Internet at http://
dms.dot.gov or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street,
SW., Nassif Building, Room PL-401,
Washington, DC.

Contact Boeing Commercial
Airplanes, Long Beach Division, 3855
Lakewood Boulevard, Long Beach,
California 90846, Attention: Data and
Service Management, Dept. C1-L5A
(D800—-0024), for service information
identified in this AD.

FOR FURTHER INFORMATION CONTACT: Ken
Sujishi, Aerospace Engineer, Cabin
Safety/Mechanical and Environmental
Systems Branch, ANM-150L, FAA, Los
Angeles Aircraft Certification Office,
3960 Paramount Boulevard, Lakewood,
California 90712-4137; telephone (562)
627-5353; fax (562) 627-5210.

SUPPLEMENTARY INFORMATION:
Examining the Docket

You may examine the AD docket on
the Internet at http://dms.dot.gov or in
person at the Docket Management
Facility office between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the street
address stated in the ADDRESSES section.

Discussion

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to McDonnell Douglas Model DC—
10-10, DC-10-10F, DC-10-15, DC-10-
30, DC-10-30F (KC-10A and KDC-10),
DC-10-40, DC-10-40F, MD-10-10F,
MD-10-30F, MD-11, and MD-11F
airplanes. That NPRM was published in
the Federal Register on April 7, 2005
(70 FR 17618). That NPRM proposed to
require repetitive functional tests for
noisy or improper operation of the
exterior emergency control handle
assemblies of the mid, overwing, and aft
passenger doors, and corrective actions
if necessary. That NPRM also proposed
to provide for optional terminating
action for the repetitive tests.

Comments

We provided the public the
opportunity to participate in the
development of this AD. We received no
comments on the NPRM or on the
determination of the cost to the public.
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Changes to This AD

We have changed the manufacturer
name on the service bulletin citations in
this AD from McDonnell Douglas to
Boeing to reflect current guidelines
established by the Office of the Federal
Register for material incorporated by
reference.

We have revised paragraph (f) of the
final rule to include airplane model
information for each of the service
bulletins that was inadvertently left out
of paragraph (f) of the proposed AD. It

is necessary to identify which service
bulletin affects which airplanes to
eliminate any possible confusion.

We have made certain editorial
changes to the proposed AD. These
changes are minor in nature and do not
have any effect on the technical content
or proposed cost to the public of the
final rule.

Conclusion

We have carefully reviewed the
available data and determined that air

TEST AND MODIFICATION COSTS

safety and the public interest require
adopting the AD as proposed, except as
discussed under “Changes to this AD.”

Costs of Compliance

There are about 633 airplanes of the
affected design in the worldwide fleet.
This AD will affect about 218 airplanes
of U.S. registry. The following table
provides the estimated costs, at an
average labor rate of $65 per work hour,
for U.S. operators to comply with this
AD.

Action Work hours Parts cost Cost per airplane Fleet cost
Functional test ........ccoceeviieiiiieen. 1 N/A | $65 per test cycle .....ccocvevvvvrceennne. $14,170, per test cycle.
Replace bearings .......cccccevvvrveenenen. 6 $825 | $1,215 per door, if required .............. N/A.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on

the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.
See the ADDRESSES section for a location
to examine the regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,

TABLE 1.—APPLICABILITY

the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The Federal Aviation
Administration (FAA) amends § 39.13 by
adding the following new airworthiness
directive (AD):

2005-15-03 McDonnell Douglas:
Amendment 39-14192. Docket No.
FAA—-2005-20882; Directorate Identifier
2004-NM-241-AD.

Effective Date

(a) This AD becomes effective August 25,
2005.
Affected ADs

(b) None.

Applicability: (c) This AD applies to the
airplanes identified in Table 1 of this AD;
certificated in any category.

McDonnell Douglas Airplane model—

As identified in—

DC-10-10, bC-10-10F, DC-10-15, DC-10-30, DC-10-30F (KC-10A and KDC-
10), DC-10-40, DC-10-40F, MD-10-10F, and MD-10-30F airplanes.

MD-11 and MD-11F airplanes

Boeing Service Bulletin DC10-52-219, Revision 1,
dated September 3, 2004.

Boeing Service Bulletin MD11-52-044, Revision 1,
dated September 3, 2004.

Unsafe Condition

(d) This AD was prompted by a report
indicating that the exterior emergency
control mechanism handles of the mid,
overwing and aft passenger doors were
inoperative on a McDonnell Douglas Model

MD-11 airplane. We are issuing this AD to
prevent failure of the passenger doors to
operate properly in an emergency condition,
which could delay an emergency evacuation
and possibly result in injury to passengers
and flightcrew.

Compliance: (e) You are responsible for
having the actions required by this AD
performed within the compliance times
specified, unless the actions have already
been done.
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Service Bulletin Reference

(f) The term “‘service bulletin,” as used in
this AD, means the Accomplishment
Instructions of Boeing Service Bulletin
MD11-52-044, Revision 1 (for Model MD-11
and MD-11F airplanes), and Service Bulletin
DC10-52-219, Revision 1 (for Model DC-10—
10, DC-10-10F, DC-10-15, DC-10-30, DC-
10-30F (KC-10A and KDC-10), DC-10-40,
DC-10-40F, MD-10-10F, and MD-10-30F
airplanes); both dated September 3, 2004; as
applicable.

Functional Test

(g) Within 6,000 flight hours or 18 months
after the effective date of this AD, whichever
occurs later, perform a functional test of the
exterior emergency control handle assemblies
of the mid, overwing, and aft passenger
doors; by doing all actions specified in the
applicable service bulletin, except as
provided by paragraph (i) of this AD.

(1) If the functional test reveals no noisy
operation or binding: Repeat the functional
test at intervals not to exceed 6,000 flight
hours or 18 months, whichever occurs later,
until the terminating action of paragraph (h)
of this AD has been accomplished.

(2) If any functional test required by this
AD reveals noisy operation or binding: Prior
to further flight, replace the steel bearings
with bearings made from corrosion-resistant
material, in accordance with the applicable
service bulletin.

Optional Terminating Action

(h) Accomplishment of the actions
required by paragraph (g)(2) of this AD
constitutes terminating action for the
repetitive tests required by paragraph (g)(1) of
this AD only for the modified doors.

Inoperable Doors

(i) Any mid, overwing, or aft passenger
door that has been fastened shut and
rendered inoperable according to an
approved airplane freighter configuration is
not subject to the requirements of this AD.

Alternative Methods of Compliance
(AMOCs)

(j) The Manager, Los Angeles Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOCs for this AD, if
requested in accordance with the procedures
found in 14 CFR 39.19.

Material Incorporated by Reference

(k) You must use Boeing Service Bulletin
DC10-52-219, Revision 1, dated September
3, 2004; or Boeing Service Bulletin MD11—
52—-044, Revision 1, dated September 3, 2004;
as applicable, to perform the actions that are
required by this AD, unless the AD specifies
otherwise. The Director of the Federal
Register approved the incorporation by
reference of these documents in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51.
Contact Boeing Commercial Airplanes, Long
Beach Division, 3855 Lakewood Boulevard,
Long Beach, California 90846, Attention:
Data and Service Management, Dept. C1-L5A
(D800-0024), for copies of this service
information. You may review copies at the
Docket Management Facility, U.S.
Department of Transportation, 400 Seventh

Street SW., Room PL—401, Nassif Building,
Washington, DC; on the internet at http://
dms.dot.gov; or at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at the NARA, call (202) 741-6030,
or go to http://www.archives.gov/
federal_register/code_of_federal_regulations/
ibr_locations.html.

Issued in Renton, Washington, on July 8,
2005.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 05-14088 Filed 7—20-05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-20500; Directorate
Identifier 2004—NM-235-AD; Amendment
39-14191; AD 2005-15-02]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A320-111 Airplanes and Model A320-
200 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) that
applies to certain Airbus Model A320-
111 airplanes and Model A320-200
series airplanes. This AD requires post-
maintenance bleeding of accumulated
air from, or ground functional testing of,
the ram air turbine (RAT) system;
modifying and reidentifying the
airborne ground check module of the
RAT system; and replacing the RAT
reducer assembly if applicable. This AD
is prompted by reports of unsuccessful
in-flight RAT tests during which a
deployed RAT failed to pressurize the
blue hydraulic circuit of the RAT
system. We are issuing this AD to
prevent failure of the RAT during an in-
flight emergency, which could lead to
loss of hydraulic and electrical power
and reduced controllability of the
airplane.

DATES: This AD becomes effective
August 25, 2005.

The incorporation by reference of
certain publications listed in the AD is
approved by the Director of the Federal
Register as of August 25, 2005.
ADDRESSES: For service information
identified in this AD, contact Airbus, 1
Rond Point Maurice Bellonte, 31707
Blagnac Cedex, France.

Docket: The AD docket contains the
proposed AD, comments, and any final
disposition. You can examine the AD
docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The
Docket Management Facility office
(telephone (800) 647—-5227) is located on
the plaza level of the Nassif Building at
the U.S. Department of Transportation,
400 Seventh Street, SW., room PL—401,
Washington, DC. This docket number is
FAA-2005-20500; the directorate
identifier for this docket is 2004—NM—
235-AD.

FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2125;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: The FAA
proposed to amend 14 CFR part 39 with
an AD for Airbus Model A320 series
airplanes. That action, published in the
Federal Register on March 8, 2005 (70
FR 11170), proposed to require post-
maintenance bleeding of accumulated
air from, or ground functional testing of,
the ram air turbine (RAT) system;
modifying and reidentifying the
airborne ground check module of the
RAT system; and replacing the RAT
reducer assembly if applicable.

Comments

We provided the public the
opportunity to participate in the
development of this AD. We have
considered the comments that have
been submitted on the proposed AD.

Support for the Proposed AD

One commenter supports the
proposed AD.

Request To Revise Applicability

One commenter requests that we
change a part number that was
incorrectly referenced in the
applicability of the proposed AD. The
commenter states that part number
(P/N) 760106 is incorrect and that it
should be changed to P/N 769106.

We agree with this request. P/N
760106 is a part number that is not
referenced by the Airbus service
bulletin; it appeared due to a
typographical error. We have corrected
paragraph (c) of the final rule to read
P/N 769106, as specified in the Airbus
service bulletin and the French
airworthiness directive.
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Request To Revise Requirement for
Bleeding of Blue Hydraulic Circuit

The same commenter requests that we
revise the wording of paragraphs (f) and
(g) of the proposed AD. The commenter
asserts that the statement “after
performing any maintenance on the blue
hydraulic circuit” that appears in
paragraphs (f) and (g) is too vague and
can be taken as requiring unnecessary
bleeding of the blue hydraulic circuit.
The commenter suggests that we revise
this wording to read “after performing
any maintenance that would normally
require bleeding of the blue hydraulic
circuit (as instructed by the related
AMM procedure).” The commenter
states that such wording would
eliminate any unneeded maintenance
introduced by the proposed AD and still
ensure that, during any in-flight
emergency, a RAT system failure does
not occur.

We agree with this request. We always
seek to use unambiguous language and
the specified statement could be taken
as requiring unnecessary bleeding of the
blue hydraulic circuit. Therefore, to
ensure that bleeding of the blue
hydraulic circuit must be performed
only as a necessary part of a
maintenance action, we have revised
paragraphs (f) and (g) of the final rule to
reflect the commenter’s wording.

Explanation of Change to Applicability

The FAA has revised the applicability
of the proposed AD to identify model
designations as published in the most
recent type certificate data sheet for the
affected models.

Conclusion

We have carefully reviewed the
available data, including the comments
that have been submitted, and
determined that air safety and the
public interest require adopting the AD
with the changes described previously.
We have determined that these changes
will neither increase the economic
burden on any operator nor increase the
scope of the AD.

Costs of Compliance

This AD will affect about 130
airplanes of U.S. registry.

The system bleed/functional test will
take about 1 work hour per airplane, at
an average labor rate of $65 per work
hour. Based on these figures, the
estimated cost of the required actions
for U.S. operators is $8,450, or $65 per
airplane.

The airborne ground check module
(AGCM) replacement will take about 2
work hours per airplane, at an average
labor rate of $65 per work hour.
Required parts will be supplied at no

charge. Based on these figures, the
estimated cost of this action for U.S.
operators is $16,900, or $130 per
airplane.

The reducer replacement, for subject
airplanes, will take about 1 work hour
per airplane, at an average labor rate of
$65 per work hour. Required parts will
be supplied at no charge. Based on these
figures, the estimated cost of this action
for U.S. operators is $65 per airplane.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD. See the ADDRESSES section for
a location to examine the regulatory
evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2005-15-02 Airbus: Amendment 39-14191.
Docket No. FAA-2005-20500;
Directorate Identifier 2004—-NM-235-AD.

Effective Date

(a) This AD becomes effective August 25,
2005.

Affected ADs

(b) None.

Applicability: (c) This AD applies to Airbus
Model A320-111 airplanes and Model A320—
200 series airplanes, certificated in any
category; equipped with Hamilton
Sundstrand airborne ground check module
(AGCM) having part number 769104, 769105,
or 769106 installed; except those airplanes
on which Airbus Modification 27189 has
been done in production and on which
Airbus Modification 28413 has not been
done.

Unsafe Condition

(d) This AD was prompted by reports of
unsuccessful in-flight ram air turbine (RAT)
tests during which a deployed RAT failed to
pressurize the blue hydraulic circuit of the
RAT system. We are issuing this AD to
prevent failure of the RAT system during an
in-flight emergency, which could lead to loss
of hydraulic and electrical power and
reduced controllability of the airplane.

Compliance: (e) You are responsible for
having the actions required by this AD
performed within the compliance times
specified, unless the actions have already
been done.

RAT System Bleeding/Functional Test

(f) For airplanes on which maintenance has
been performed on the blue hydraulic circuit
as of the effective date of this AD: Within 3
days or 20 flight hours after the effective date
of this AD, whichever occurs first, bleed
accumulated air from, or perform a ground
functional test of, the RAT system; by
accomplishing all the actions specified in
Airbus All Operators Telex (AOT) A320—
29A1112, Revision 01, dated April 8, 2004.
Thereafter, bleed the blue hydraulic circuit as
specified in the AOT within 3 days or 20
flight hours after performing any
maintenance that would normally require
bleeding of the blue hydraulic circuit, (as
instructed by the related aircraft maintenance
manual (AMM) procedure).

(g) For airplanes on which maintenance
has not been performed on the blue hydraulic
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circuit as of the effective date of this AD:
Within 3 days or 20 flight hours after
performing any maintenance that would
normally require bleeding of the blue
hydraulic circuit (as instructed by the related
AMM procedure), bleed the blue hydraulic
circuit by accomplishing all the actions
specified in Airbus AOT A320-29A1112,
Revision 01, dated April 8, 2004.

Replacement of AGCM and Reducer

(h) Within 35 months after the effective
date of this AD, replace the AGCM with a
modified and reidentified AGCM; and
replace the reducer with a new reducer if
applicable; in accordance with the
Accomplishment Instructions of Airbus
Service Bulletin A320-29-1111, dated June
29, 2004. Replacing the AGCM, and the
reducer if applicable, ends the actions
required by paragraphs (f) and (g) of this AD.

Note 1: Airbus Service Bulletin A320-29-
1111 refers to Hamilton Sundstrand Service
Bulletin ERPS13GCM-29-5, dated June 29,
2004, as an additional source of service
information for modifying and reidentifying
the AGCM.

Alternative Methods of Compliance
(AMOCs)

(i) The Manager, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, has the authority to approve AMOCs
for this AD, if requested in accordance with
the procedures found in 14 CFR 39.19.

Related Information

(j) French airworthiness directive F—2004—
150, dated September 1, 2004, also addresses
the subject of this AD.

Material Incorporated by Reference

(k) You must use All Operators Telex
(Airbus) A320-29A1112, Revision 01, dated
April 8, 2004; and Airbus Service Bulletin
A320-29-1111, dated June 29, 2004; as
applicable, to perform the actions that are
required by this AD, unless the AD specifies
otherwise. The Director of the Federal
Register approves the incorporation by
reference of these documents in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51. To
get copies of the service information, contact
Airbus, 1 Rond Point Maurice Bellonte,
31707 Blagnac Cedex, France. To view the
AD docket, go to the Docket Management
Facility, U.S. Department of Transportation,
400 Seventh Street SW., room PL—401, Nassif
Building, Washington, DC. To review copies
of the service information, go to the National
Archives and Records Administration
(NARA). For information on the availability
of this material at the NARA, call (202) 741—
6030, or go to http://www.archives.gov/
federal_register/code_of federal_regulations/
ibr_locations.html.

Issued in Renton, Washington, on July 8,
2005.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 05-14087 Filed 7—20-05; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-21598; Directorate
Identifier 2005—-NM-121-AD; Amendment
39-14159; AD 2005-13-22]

RIN 2120-AA64

Airworthiness Directives; Empresa
Brasileira de Aeronautica S.A.
(EMBRAER) Model EMB-135
Airplanes, and Model EMB-145,
—-145ER, -145MR, -145LR, —145XR,
—-145MP, and —145EP Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule; correction.

SUMMARY: The FAA is correcting a
typographical error in an existing
airworthiness directive (AD) that was
published in the Federal Register on
June 22, 2005 (70 FR 36011). The error
resulted in an incomplete listing of the
affected airplanes. This AD applies to
all EMBRAER Model EMB-135
airplanes, and all Model EMB-145,
—145ER, —145MR, —145LR, —145XR,
—145MP, and —145EP airplanes. This AD
requires repetitive inspections of the
electrical connectors of the electric fuel
pumps to detect discrepancies,
application of anti-corrosion spray,
replacement of all fuel pumps with
improved fuel pumps, repetitive
inspections after all six fuel pumps are
replaced, and applicable corrective
actions.

DATES: Effective July 7, 2005.

ADDRESSES: The AD docket contains the
proposed AD, comments, and any final
disposition. You may examine the AD
docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The
Docket Management Facility office
(telephone (800) 647-5227) is located on
the plaza level of the Nassif Building at
the U.S. Department of Transportation,
400 Seventh Street SW., Room PL—401,
Washington, DC. This docket number is
FAA-2005-21598; the directorate
identifier for this docket is 2005-NM-—
121-AD.

FOR FURTHER INFORMATION CONTACT:
Todd Thompson, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-1175;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: On June
15, 2005, the FAA issued AD 2005-13—
22, amendment 39-14159 (70 FR 36011,
June 22, 2005), for all EMBRAER Model
EMB-135 airplanes, and all Model
EMB-145, —145ER, —145MR, —145LR,
—145XR, —145MP, and —145EP
airplanes. The AD requires repetitive
inspections of the electrical connectors
of the electric fuel pumps to detect
discrepancies, application of anti-
corrosion spray, replacement of all fuel
pumps with improved fuel pumps,
repetitive inspections after all six fuel
pumps are replaced, and applicable
corrective actions.

As published, the AD includes an
incomplete applicability. Paragraph (c)
of the AD omits Models EMB-145XR,
—145MP, and —145EP airplanes,
although those three models were
included in all other references to the
applicability throughout the preamble
and regulatory language of the AD.

No other part of the regulatory
information has been changed;
therefore, the final rule is not
republished in the Federal Register.

The effective date of this AD remains
July 7, 2005.

PART 39—[AMENDED]

§39.13 [Corrected]

m In the Federal Register of June 22,
2005, on page 36012, in the 3rd column,
paragraph (c) of AD 2005-13-22 is
corrected to read as follows:

* * * * *

(c) This AD applies to all EMBRAER
Model EMB-135B], —135ER, —135KE,
—135KL, and —135LR airplanes; and
Model EMB-145, —145ER, —145MR,
—145LR, —145XR, —145MP, and —145EP

airplanes.
* * * * *

Issued in Renton, Washington, on July 11,
2005.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 0514169 Filed 7-20-05; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2005-21103; Airspace
Docket No. 05-AEA-10]

Amendment of Class E Airspace;
Blairstown, NJ

AGENCY: Federal Aviation
Administration (FAA) DOT.
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ACTION: Final rule.

SUMMARY: This action amends the Class
E airspace at Blairstown, NJ. Controlled
airspace extending upward from 700
feet Above Ground Level (AGL) is
needed to contain aircraft operating into
Blairstown Airport, Blairstown, NJ,
under Instrument Flight Rules (IFR).
EFFECTIVE DATE: 0901 UTC October 27,
2005.

FOR FURTHER INFORMATION CONTACT: Mr.
Francis Jordan, Airspace Specialist,
Airspace and Operations, ETSU-530,
Eastern Terminal Service Unit, Federal
Aviation Administration, 1 Aviation
Plaza, Jamaica, New York 11434-4809,
telephone: (718) 553—4521.
SUPPLEMENTARY INFORMATION:

History

On May 25, 2005, a notice proposing
to amend Part 71 of the Federal Aviation
Regulations (14 CFR part 71) by
modifying the Class E airspace area at
Blairstown, NJ was published in the
Federal Register (70FR 30034—30035).
The proposed action would provide
additional controlled airspace to
accommodate Standard Instrument
Approach Procedures (SIAP), based on
area navigation (RNAV), to Blairstown
Airport. Interested parties were invited
to participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA
on or before June 24, 2005. No
comments to the proposal were
received. The rule is adopted as
proposed.

The coordinates for this airspace
docket are based on North American
Datum 83. Class E airspace area
designations for airspace extending
upward from the surface of the earth are
published in paragraph 6005 of FAA
Order 7400.9M, dated August 30, 2004,
and effective September 16, 2004, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published in the Order.

The Rule

This amendment to part 71 of the
Federal Aviation Regulations (14 CFR
part 71) provides controlled Class E
airspace extending upward from 700
feet above the surface for aircraft
conducting IFR operations with a 10-
mile radius of Blairstown Airport,
Blairstown, NJ.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “‘significant regulatory action”

under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—[AMENDED]

m 1. The authority citation for 14 CFR
Part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; EO 10854, 24 FR 9565, 3 CFR, 1959-
1963 Comp., p. 389.

§71.1 [Amended]

The incorporation by reference in 14
CFR 71.1 of Federal Aviation
Administration Order 7400.9M,
Airspace Designations and Reporting
Points, dated August 30, 2004, and
effective September 16, 2004, is
amended as follows:

Paragraph 6005 Class E Airspace Areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AEA NJ E5 Blairstown, NJ (Revised)

Blairstown Airport, NJ

(Lat. 40°58’16” N., long. 74°59'51” W.)

That airspace extending upward from 700
feet above the surface within a 10-mile radius
of Blairstown, Airport, excluding that
airspace that coincides with the New York,
NY, and East Stroudsburg, PA, Class E
airspace areas.

* * * * *

Dated: July 12, 2005.
John G. McCartney,

Acting Area Director, Eastern Terminal
Operations.
[FR Doc. 05-14335 Filed 7-20-05; 8:45 am]

BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2005-21704; Airspace
Docket No. 05-ACE-20]

Modification of Class E Airspace;
Newton City-County Airport, KS

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; request for
comments.

SUMMARY: This action amends Title 14
Code of Federal Regulations, part 71 (14
CFR 71) by revising Class E airspace
areas at Newton City-County Airport,
KS. A modification of the Airport
Reference Point (AFP) necessitates the
revision of the Class E airspace area
extending upward from 700 feet above
ground level (AGL) at Newton, KS to
conform to the criteria in FAA Orders.

DATES: This direct final rule is effective
on 0901 UTC, October 27, 2005.
Comments for inclusion in the Rules
Docket must be received on or before
August 12, 2005.

ADDRESSES: Send comments on this
proposal to the Docket Management
System, U.S. Department of
Transportation, Room Plaza 401, 400
Seventh Street, SW., Washington, DC
20590-0001. You must identify the
docket number FAA-2005-21704/
Airspace Docket No. 05—ACE-20, at the
beginning of your comments. You may
also submit comments on the Internet at
http://dms.dot.gov. You may review the
public docket containing the proposal,
any comments received, and any final
disposition in person in the Dockets
Office between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The Docket Office (telephone
1-800-647-5527) is on the plaza level
of the Department of Transportation
NASSIF Building at the above address.

FOR FURTHER INFORMATION CONTACT:
Brenda Mumper, Air Traffic Division,
Airspace Branch, ACE-520A, DOT
Regional Headquarters Building, Federal
Aviation Administration, 901 Locust,
Kansas City, MO 64106; telephone:
(816) 329-2524.

SUPPLEMENTARY INFORMATION: This
amendment to 14 CFR 71 modifies the
Class E airspace area extending upward
from 700 feet AGL at Newton, KS. A
modification of the Airport Reference
Point (ARO) necessitates the revision of
the Class E airspace area extending
upward from 700 feet above ground
level (AGL) at Newton, KS. The radius
of the Class E airspace area is expanded
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from within a 6.7-mile radius to within
a 6.8-mile radius of the airport. The
extension of the Class E airspace area is
changed from “‘the 6.7-mile radius to 7.4
miles south of the airport” to “the 6.8-
mile radius to 7.5 miles south of the
airport.” These modifications bring the
legal descriptions of the Newton, KS
Class E airspace areas into compliance
with FAA Orders 7400.2E and
8260.19C. Class E airspace areas
extending upward form 700 feet or more
above the surface of the earth are
published in Paragraph 6005 of FAA
Order 7400.9M, Airspace Designations
and Reporting Points, dated August 30,
2004, and effective September 16, 2004,
which is incorporated by reference in 14
CFR 71.1. The Class E airspace
designations listed in this document
would be published subsequently in the
Order.

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or
negative comment and, therefore, is
issuing it as a direct final rule. Previous
actions of this nature have not been
controversial and have not resulted in
adverse comments or objections. Unless
a written adverse or negative comment
or a written notice of intent to submit
an adverse or negative comment is
received within the comment period,
the regulation will become effective on
the date specified above. After the close
of the comment period, the FAA will
publish a document in the Federal
Register indicating that no adverse or
negative comments were received and
confirming the date on which the final
rule will become effective. If the FAA
does receive, within the comment
period, an adverse or negative comment,
or written notice of intent to submit
such a comment, a document
withdrawing the direct final rule will be
published in the Federal Register, and
a notice of proposed rulemaking may be
published with a new comment period.

Comments Invited

Interested parties are invited to
participate in this rulemaking by
submitting such written data, views, or
arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.

Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2005-21704/Airspace
Docket No. 05+ACE-20.” The postcard
will be date/time stamped and returned
to the commenter.

Agency Findings

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

The FAA has determined that this
regulation is noncontroversial and
unlikely to result in adverse or negative
comments. For the reasons discussed in
the preamble, I certify that this
regulation (1) is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not at “‘significant
rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034,
February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

This rulemaking is promulgated
under the authority described in subtitle
VII, part A, subpart I, section 40103.
Under that section, the FAA is charged
with prescribing regulations to assign
the use of the airspace necessary to
ensure the safety of aircraft and the
efficient use of airspace. This regulation
is within the scope of that authority
since it contains aircraft executing
instrument approach procedures to
Newton City-County Airport, KS.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m Accordingly, the Federal Aviation
Administration amends 14 CFR part 71
as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in 14
CFR 71.1 of Federal Aviation
Administration Order 7400.9M, dated
August 30, 2004, and effective
September 16, 2004, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ACEKS E5 Newton, KS

Newton City-County Airport, KS
(Lat. 38°03’30” N., long. 097°16"28” W.)
Newton NDB, KS
(Lat. 38°03’51” N., long. 097°16"24” W.)
That airspace extending upward from 700
feet above the surface within a 6.8-mile
radius of Newton City-County Airport and
within 2.6 miles each side of the 185° bearing
from the Newton NDB extending from the
6.8-mile radius to 7.5 miles south of the
airport.
* * * * *

Issued in Kansas City, MO, on July 12,
2005.

Elizabeth S. Wallis,

Acting Area Director, Western Flight Services
Operations.

[FR Doc. 05—-14337 Filed 7-20-05; 8:45 am]|
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2005—-21705; Airspace
Docket No. 05-ACE-21]

Modification of Legal Description of
the Class E Airspace; Columbia
Regional Airport, MO

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; request for
comments.

SUMMARY: An examination of controlled
airspace for Columbia Regional Airport,
MO, has revealed a discrepancy in the
legal description of the Class E airspace
area beginning at 700 feet above the
surface. This action corrects that
discrepancy by incorporating the
coordinates of the Columbia Regional
Airport ILS Localizer. Extensions to this
Class E airspace area are described in
relation to the Columbia Regional
Airport ILS Localizer, therefore the
coordinates for this facility must be
included in the legal description to
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bring the airspace area into compliance
with FAA directives.

DATES: This direct final rule is effective
on 0901 UTC, October 27, 2005.
Comments for inclusion in the Rules
Docket must be received on or before
July 29, 2005.

ADDRESSES: Send comments on this
proposal to the Docket Management
System, U.S. Department of
Transportation, Room Plaza 401, 400
Seventh Street, SW., Washington, DC
20590-0001. You must identify the
docket number FAA-2005-21705/
Airspace Docket No. 05—ACE-21, at the
beginning of your comments. You may
also submit comments on the Internet at
http://dms.dot.gov. You may review the
public docket containing the proposal,
any comments received, and any final
disposition in person in the Dockets
Office between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The Docket Office (telephone
1-800-647-5527) is on the plaza level
of the Department of Transportation
NASSIF Building at the above address.
FOR FURTHER INFORMATION CONTACT:
Brenda Mumper, Air Traffic Division,
Airspace Branch, ACE-520A, DOT
Regional Headquarters Building, Federal
Aviation Administration, 901 Locust,
Kansas City, MO 64106; telephone:
(816) 329-2524.

SUPPLEMENTARY INFORMATION: This
amendment to 14 CFR 71 modifies the
legal description of Class E airspace
beginning at 700 feet above the surface
at Columbia Regional Airport, MO, to
contain Instrument Flight Rule (IFR)
operations in controlled airspace. The
area is depicted on appropriate
aeronautical charts. Class E airspace
areas extending upward from 700 feet or
more above the surface of the earth are
published in paragraph 6005 of FAA
Order 7400.9M, Airspace Designations
and Reporting Points, dated August 30,
2004, and effective September 16, 2004,
which is incorporated by reference in 14
CFR 71.1. The Class E airspace
designation listed in this document will
be published subsequently in the Order.

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or
negative comment and, therefore, is
issuing it as a direct final rule. Previous
actions of this nature have not been
controversial and have not resulted in
adverse comments or objections. Unless
a written adverse or negative comment,
or a written notice of intent to submit
an adverse or negative comment is
received within the comment period,
the regulation will become effective on
the date specified above. After the close

of the comment period, the FAA will
publish a document in the Federal
Register indicating that no adverse or
negative comments were received and
confirming the date on which the final
rule will become effective. If the FAA
does receive, within the comment
period, an adverse or negative comment,
or written notice of intent to submit a
comment, a document withdrawing the
direct final rule will be published in the
Federal Register, and a notice of
proposed rulemaking may be published
with a new comment period.

Comments Invited

Interested parties are invited to
participate in this rulemaking by
submitting such written data, views, or
arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: ‘“Comments to
Docket No. FAA-2005-21705/Airspace
Docket No. 05—ACE-21.” The postcard
will be date/time stamped and returned
to the commenter.

Agency Findings

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation—(1)
Is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air

traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

This rulemaking is promulgated
under the authority described in subtitle
VII, part A, subpart I, section 40103.
Under that section, the FAA is charged
with prescribing regulations to assign
the use of the airspace necessary to
ensure the safety of aircraft and the
efficient use of airspace. This regulaiton
is within the scope of that authority
since it contains aircraft executing
instrument approach procedures to
Columbia Regional Airport.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m Accordingly, the Federal Aviation
Administration amends 14 CFR part 71
as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in 14
CFR 71.1 of Federal Aviation
Administration Order 7400.9M, dated
August 30, 2004, and effective
September 16, 2004, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ACE MO E5 Columbia, MO

Columbia Regional Airport, MO

(Lat. 38°49°05” N., long. 92°13'11” W.)
Columbia Regional Airport ILS Localizer

(Lat. 38°49'24” N., long 92°1253” W.)

That airspace extending upward from 700
feet above the surface within a 6.8-mile
radius of Columbia Regional Airport and
within 2.5 miles each side of the Columbia
Regional ILS localizer course extending from
the 6.8-mile radius to 7.4 miles north of the
airport and within 2.5 miles each side of the
Columbia Regional ILS localizer course
extending from the 6.8-mile radius to 7.4
miles south of the airport.
* * * * *
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Issued in Kansas City, MO, on July 12,
2005.

Elizabeth S. Wallis,

Acting Area Director, Western Flight Services
Operations.

[FR Doc. 05-14338 Filed 7—20-05; 8:45 am)]
BILLING CODE 4910-13-M

DEPARTMENT OF COMMERCE

Bureau of Industry and Security
15 CFR Part 774
[Docket No. 050707179-5179-01]

RIN 0694—-AD28

Exports of Nuclear Grade Graphite:
Change in Licensing Jurisdiction.

AGENCY: Bureau of Industry and
Security, Commerce.

ACTION: Final rule.

SUMMARY: The Bureau of Industry and
Security is publishing this final rule to
make nuclear grade graphite intended
for non-nuclear end uses subject to the
Export Administration Regulations’
licensing jurisdiction, and imposes a
license requirement for exports and
reexports to destinations of concern for
nuclear proliferation reasons. The
Nuclear Regulatory Commission (NRC)
is discontinuing such jurisdiction in a
corresponding final rule published in
this same issue of the Federal Register.
This transfer of jurisdiction and the
imposition of license requirements only
to destinations of concern for nuclear
proliferation reasons are intended to
remove the licensing burden on
exporters of nuclear grade graphite
intended for non-nuclear end uses to
most destinations.

DATES: This rule is effective: July 21,
2005.

ADDRESSES: Although there is no formal
comment period, public comments on
this regulation are welcome on a
continuing basis. Comments should be
submitted to Jeff Lynch, Office of
Exporter Services, Bureau of Export
Administration, Department of
Commerce, P.O. Box 273, Washington,
D.C. 20044.

FOR FURTHER INFORMATION CONTACT:
Jeffery Lynch in the Regulatory Policy
Division at (202) 482—2440 regarding
questions of a general nature; or Steven
Clagett in the Nuclear and Missile
Technology Controls Division at (202)
482-1641 regarding questions of a
technical nature.

SUPPLEMENTARY INFORMATION:

Background

To date, the Nuclear Regulatory
Commission (NRC) has controlled all
exports of nuclear grade graphite under
10 CFR part 110, pursuant to section
109b of the Atomic Energy Act, which
governs ‘“‘items or substances’ that are
“especially relevant from the standpoint
of export control because of their
significance for nuclear explosive
purposes,” 42 U.S.C. 2139. Due to
improvements in technology, most U.S.
bulk, non-fabricated graphite is now
nuclear grade—i.e., has a purity level of
less than 5 parts per million “boron
equivalent” as measured according to
American Society for Testing and
Materials (ASTM) standard C-1233-98.
The NRC has determined that the
majority of nuclear grade graphite
exports are intended for non-nuclear
commercial end uses.

The widespread commercial uses of
this graphite and the limited
proliferation concerns except when it is
destined for a nuclear reactor, led the
supplier nations to limit their export
controls on nuclear grade graphite only
when intended “for use in a nuclear
reactor.” This limitation appears in the
definitions of controlled items used by
the Nuclear Non-Proliferation Treaty
(NPT) Exporters (Zangger) Committee
and the Nuclear Suppliers Group (NSG)
(International Atomic Energy Agency
INFCIRC/209 and 254 respectively). The
NRC has determined, in consultation
with other agencies, that, consistent
with these multilateral definitions of
controlled items, exports of nuclear
grade graphite intended for uses other
than in a nuclear reactor are not
significant from a nuclear proliferation
perspective. This final rule is published
in conjunction with a corresponding
final rule published by NRC that revises
10 CFR part 110 and discontinues
NRClicensing jurisdiction of nuclear
grade graphite intended for non-nuclear
uses. Although the NRC’s final rule
removes the density parameter from its
definition of nuclear grade graphite, this
final rule retains the density parameter
for nuclear grade graphite for non-
nuclear end use in conformance with
the NSG’s definition of “nuclear grade
graphite” set forth in INFCIRC/254/Rev.
6/Part 1 of May 2003.

Specifically, this final rule revises
Export Control Classification Number
(ECCN) 0C005 on the Commerce Control
List, which describes graphite that is
subject to NRC jurisdiction, by removing
the density parameter for nuclear grade
graphite, so that nuclear grade graphite
is defined only on the basis of its purity,
consistent with the NRC definition in its
corresponding rule. This final rule also

revises ECCN 0C005 to reflect the NRC
scope of jurisdiction for graphite
intended for use in a nuclear reactor.

This final rule also adds a new ECCN
1C298 to control the export of nuclear
grade graphite with a purity level of less
than 5 parts per million “boron
equivalent” and a density greater than
1.5 grams per cubic centimeter to
countries indicated under NP column 2
on the Commerce Country Chart.

Finally, this final rule adds “related
controls” notes to ECCNs 0C005, 1C107
and 1C298 to provide cross-references
among all ECCNS that control any type
of graphite. ECCN 1C107 controls
graphite that meets certain density
parameters for missile technology and
antiterrorism reasons.

In light of NRC’s discontinued
jurisdiction over graphite exports not
intended for nuclear end use, nuclear
grade graphite that is not described in
ECCNs 1C107 or 1C298 is classified as
EAR99 when intended for a use other
than in a nuclear reactor. However, such
graphite may require a license for
reasons specified elsewhere in the EAR,
for example, the end-user/end-use
restrictions described in Part 744 of the
EAR or the restrictions described in Part
746 of the EAR.

Although the Export Administration
Act expired on August 20, 2001,
Executive Order 13222 (3 CFR 2001
Comp., p. 783), as extended by Federal
Register Notice of August 6, 2004 (69 FR
48763, August 10, 2004) continues the
Regulations in effect under the
International Emergency Economic
Powers Act.

Rulemaking Requirements

1. This final rule has been determined
to be not significant for purposes of E.O.
12866.

2. Notwithstanding any other
provision of law, no person is required
to respond to, nor shall any person be
subject to a penalty for failure to comply
with a collection of information, subject
to the requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.) (PRA), unless that collection of
information displays a currently valid
Office of Management and Budget
(OMB) Control Number. This rule
involves collections of information
subject to the PRA. These collections
have been approved by the Office of
Management and Budget (OMB) under
control number 0694-0088, ‘‘Multi-
Purpose Application,” which carries a
burden hour estimate of 58 minutes to
prepare and submit. This rule is
anticipated to increase the number of
licenses required but not to increase the
range of total burden hours associated
with this control number. Send
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comments regarding these burden
estimates or any other aspect of these
collections of information, including
suggestions for reducing the burden, to
David Rostker, OMB Desk Officer, by e-
mail at david_rostker@omb.eop.gov or
by fax to (202) 395-7285; and to the
Regulatory Policy Division, Bureau of
Industry and Security, Department of
Commerce, P.O. Box 273, Washington,
DC 20044.

3. This rule does not contain policies
with Federalism implications as that
term is defined under E.O. 13132.

4. The provisions of the
Administrative Procedure Act (5 U.S.C.
553) requiring notice of proposed
rulemaking, the opportunity for public
participation, and a delay in effective
date, are inapplicable because this
regulation involves a military and
foreign affairs function of the United
States (5 U.S.C. 553(a)(1)). Further, no
other law requires that a notice of
proposed rulemaking and an
opportunity for public comment be
given for this final rule. Because a
notice of proposed rulemaking and an
opportunity for public comment are not
required to be given for this rule under
the Administrative Procedure Act or by
any other law, the analytical
requirements of the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.) are
not applicable. Therefore, this
regulation is issued in final form.

List of Subjects in 15 CFR Part 774

Exports, Reporting and recordkeeping
requirements.

m Accordingly, part 774 of the Export
Administration Regulations (15 CFR
parts 730-799) are amended as follows:

PART 774—[AMENDED]

m 1. The authority citation for 15 CFR
part 774 continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 10 U.S.C. 7420; 10 U.S.C.
7430(e); 18 U.S.C. 2510 et seq.; 22 U.S.C.
287c, 22 U.S.C. 3201 et seq., 22 U.S.C. 6004;
30 U.S.C. 185(s), 185(u); 42 U.S.C. 2139a; 42
U.S.C. 6212; 43 U.S.C. 1354; 46 U.S.C. app.
466¢; 50 U.S.C. app. 5; Sec. 901-911, Pub. L.
106-387; Sec. 221, Pub. L. 107-56; E.O.
13026, 61 FR 58767, 3 CFR, 1996 Comp., p.
228; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp., p. 783; Notice of August 6, 2004, 69
FR 48763, August 10, 2004.

m 2. In Supplement No. 1 to part 774,
Category 0, Nuclear Materials, Facilities
and Equipment (And Misc. Items), ECCN
0CO005 is revised to read as follows:

0C005 Graphite, having a purity level of
less than 5 parts per million “boron
equivalent” as measured according to
ASTM standard C-1233-98 and
intended for use in a nuclear reactor.

License Requirements

Reason for Control:

Control(s): Items described in 0C005 are
subject to the export licensing authority of
the Nuclear Regulatory Commission (see 10
CFR part 110).

License Exceptions
LVS: N/A

GBS: N/A
CIV: N/A

List of Items Controlled

Unit: N/A.

Related Controls: Graphite intended for a use
other than in a nuclear reactor, and that
meets certain density parameters, is
classified under ECCN 1C107.High-purity
graphite with a boron content of less than
5 parts per million and a density greater
than 1.5 grams per cubic centimeter, is
classified under ECCN 1C298.

Related Definitions: N/A

Items: The list of items controlled is
contained in the ECCN heading.

m 3. In Supplement No. 1 to part 774,
Category 1, Materials, Chemicals,
“Microorganisms,” and Toxins, ECCN
1C107 is revised to read as follows:
IC107 Graphite and ceramic materials,

other than those controlled by 1C007, as
follows (see List of Items Controlled).

License Requirements
Reason for Control: MT, AT

Control(s) Country chart
MT applies to entire  MT Column 1
entry.
AT applies to entire AT Column 1
entry.

License Exceptions

LVS: N/A
GBS: N/A
CIV: N/A

List of Items Controlled

Unit: Kilograms.

Related Controls: (1) See also 0C005, 1C004,
and 1C298. (2) For commodities that meet
the definition of defense articles under 22
CFR 120.3 of the ITAR, see 22 CFR 121.16,
Item 8-Category II of the International
Traffic in Arms Regulations (ITAR), which
describes similar commodities under the
jurisdiction of the Department of State,
Directorate of Defense Trade Controls.

Related Definitions: N/A.

Items: a. Fine grain recrystallized bulk
graphites with a bulk density of 1.72 g/cm3
or greater, measured at 288 K (15° C), and
having a particle size of 100 micrometers
or less, usable for rocket nozzles and
reentry vehicle nose tips as follows:

a.1. Cylinders having a diameter of 120 mm
or greater and a length of 50 mm orgreater;
a.2. Tubes having an inner diameter of 65

mm or greater and a wall thickness of 25 mm

or greater and a length of 50 mm or greater;
a.3. Blocks having a size of 120 mm x 120

mm X 50 mm or greater.

b. Pyrolytic or fibrous reinforced graphites,
usable for rocket nozzles and reentry vehicle
nose tips;

¢. Ceramic composite materials (dielectric
constant is less than 6 at any frequency from
100 MHz to 100 GHz), for use in “missile”
radomes; and

d. Bulk machinable silicon-carbide
reinforced unfired ceramic, usable for nose
tips.

m 4. In Supplement No. 1 to part 774,
Category 1, Materials, Chemicals,
“Microorganisms,” and Toxins, is
amended by adding ECCN 1C298
immediately following ECCN 1C240.

1C298 Graphite with a boron content of
less than 5 parts per million and a
density greater than 1.5 grams per cubic
centimeter that is intended for use other
than in a nuclear reactor.

License Requirements
Reason for Control: NP.

Control(s) Country chart

NP applies to entire NP Column 2

entry.

License Requirement Note: This entry does
not control graphite intended for use in a
nuclear reactor. Such graphite is subject to
the export licensing authority of the
Nuclear Regulatory Commission (see ECCN
0C005 and 10 CFR part 110).

License Exceptions

LVS: N/A
GBS: N/A
CIV: N/A

List of Items Controlled

Unit: N/A.

Related Controls: See also 1C107 and
0C005.

Related Definitions: For the purpose of this
entry, graphite with a purity level better than
5 parts per million boron equivalent is
determined according to ASTM standard
C1233-98. In applying ASTM standard
C1233-98, the boron equivalence of the
element carbon is not included in the boron
equivalence calculation, since carbon is not
considered an impurity.

Items: The list of items controlled is
contained in the ECCN heading.

Dated: July 14, 2005.
Matthew S. Borman,

Deputy Assistant Secretary for Export
Administration.

[FR Doc. 05-14412 Filed 7-20-05; 8:45 am)|]
BILLING CODE 3510-33-P



41954 Federal Register/Vol.

70, No. 139/ Thursday, July 21, 2005/Rules and Regulations

SOCIAL SECURITY ADMINISTRATION

20 CFR Part 404
[Regulations No. 4]
RIN 0960-AG18

Update to Divided State Retirement
Systems Coverage Group List and
Technical Coverage Corrections
Required by the Social Security
Protection Act of 2004

AGENCY: Social Security Administration
(SSA).
ACTION: Final rules.

SUMMARY: We are issuing these final
rules to reflect in our regulations four
self-implementing provisions in the
Social Security Protection Act of 2004
(SSPA). One provision adds two States
(Kentucky and Louisiana) to a list of
States that are permitted to divide
public employee retirement systems
based on whether the State and/or local
employees in positions under the
systems want Social Security and/or
Medicare coverage or not. The other
three provisions make technical
corrections to the Social Security Act
(the Act) and the Internal Revenue Code
(IRC) regarding various Social Security
coverage issues.

DATES: These regulations are effective
July 21, 2005.

FOR FURTHER INFORMATION CONTACT:
Cynthia Johnson, Social Insurance
Specialist, Office of Income Security
Programs, Social Security
Administration, 6401 Security
Boulevard, Baltimore, MD 21235-6401,
(410) 965-7959 or TTY (410) 966—5609.
For information on eligibility, claiming
benefits, or coverage of earnings, call
our national toll-free number, 1-800—
772-1213 or TTY 1-800-325—-0778.

SUPPLEMENTARY INFORMATION:
Electronic Version

The electronic file of this document is
available on the date of publication in
the Federal Register on the Internet site
for the Government Printing Office,
http://www.gpoaccess.gov/fr/
index.html. It is also available on the
Internet site for SSA (i.e., Social
Security Online) at http://
policy.ssa.gov/pnpublic.nsf/LawsRegs.

Background

Under section 218 of the Act, 42
U.S.C. 418, the Commissioner of Social
Security has an agreement with each
State allowing for the extension of
Social Security coverage to services
performed by individuals as State and
local employees. Under section 218(d)
of the Act, 42 U.S.C. 418(d), provisions

of these agreements may extend
coverage, on the basis of referendums
provided for in that section, to services
by employees participating in
retirement systems (i.e., State or local
pension, annuity, retirement, and
similar funds or systems), or to services
by a subgroup of employees in such a
system. See also 42 U.S.C. 418(a), (b)(4)
and (b)(5); 20 CFR 404.1202, 404.1206
and 404.1214.

The SSPA, Public Law 108-203, was
enacted on March 2, 2004. Section 416
of the law, effective January 1, 2003,
amends section 218(d)(6)(C) of the Act
by adding Louisiana and Kentucky to a
list of States that are permitted to divide
their public employee retirement
systems based on the employees’ desire
for coverage. In the 23 “divided
retirement system’ States, the State has
the option to extend Social Security
and/or Medicare coverage by
referendum to the affected services of
only those employees, in a particular
voting group of employees, who vote to
be covered, with services of all future
employees who join the group being
covered automatically. Employees
under a retirement system who
participate in such a group referendum
and do not wish their services to be
covered under Social Security could
vote to be (and are) excluded. (In other
States, a majority vote in favor of Social
Security coverage by a group of
employees in a retirement system
results in coverage of the affected
services of all employees in the voting
group.)

Section 422 of the SSPA, applicable to
years beginning before, on or after
December 31, 1994, conforms section
211(a)(7) of the Act, 42 U.S.C. 411(a)(7),
to a corresponding provision of IRC, 26
U.S.C. 1402(a)(8), by excluding certain
retirement income and benefits,
received after retirement by duly
ordained, commissioned, or licensed
ministers or members of religious
orders, from the definition of net
earnings from self-employment.

Section 423 of the SSPA is effective
upon enactment and clarifies that, for
purposes of the definitions of wages in
sections 209(a) of the Act and 3121(a) of
the IRC, cash remuneration for domestic
employment performed in a private
home of the employer on a farm
operated for profit is considered wages
when it exceeds an applicable dollar
threshold in section 3121(x) of the IRC,
26 U.S.C. 3121(x). See 42 U.S.C.
409(a)(6)(B); 42 U.S.C. 3121(a)(7)(B).
Section 423 also amends section
210(f)(5) of the Act and section
3121(g)(5) of the IRC to clarify that
domestic service in the private home of
an employer on a farm operated for

profit is not included within the
definition of agricultural labor under
those statutory sections.

Section 425 of the SSPA, also
effective upon enactment, clarifies that,
for purposes of the definitions of net
earnings from self-employment under
section 211(a)(5)(A) of the Act and
section 1402(a)(5)(A) of the IRC, non-
partnership income from a trade or
business which is community income
under the laws of a community property
State is treated as the gross income and
deductions of the spouse carrying on the
relevant trade or business. If the spouses
operate the trade or business jointly,
such self-employment income is treated
as the gross income and deductions of
each spouse on the basis of his or her
respective share of the gross income and
deductions. We are revising our
regulations as explained below to
conform to the statutory changes.

Explanation of Changes
§§404.1055 and 404.1056

We are revising §404.1055, per SSPA
section 423, by deleting the last
sentence of paragraph (a) which refers to
domestic services performed on a farm.
We are revising § 404.1056 by deleting
all references to domestic employment
in paragraph (a)(6). We are also fixing a
typographical error in paragraph (a)(11)
by correcting the spelling of
“commercial”.

§404.1086

We are revising § 404.1086, per SSPA
section 425, by revising existing
paragraph (a)(1) and removing
paragraphs (a)(2) and (b). The
paragraphs being removed discuss the
meaning of “management and control”
for a business (other than a partnership)
operated by a husband and wife in a
community property State and the
treatment of partnership income derived
in a community property State by a
husband or wife who is a partner in a
partnership or a husband and wife who
are both partners in the same
partnership, which are no longer
applicable policies. The new language
provides that the gross income and
deductions derived from a trade or
business in a community property State
will be taxed and credited to the spouse
who is carrying on the trade or business
or to each spouse based on his or her
distributive share of the gross income
and deductions if the trade or business
is jointly operated.

§404.1091

We are revising §404.1091, per SSPA
section 422, to provide that ministers
and members of religious orders should
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exclude any parsonage or housing
allowances included in retirement pay
after the minister retires or any other
retirement benefit received after
retirement pursuant to a church plan as
defined in section 414(e) of the IRC,
when computing net earnings from self-
employment. This provision is effective
for years beginning before, on or after
December 31, 1994. This technical
correction in the SSPA conforms
provisions in the Act to an IRC change
made via section 1456(a) of Public Law
104—188. We are also fixing a
typographical error in existing
paragraph (c), which is being
redesignated as paragraph (d), by
removing the word “one” from the first
sentence.

§404.1207

We are revising § 404.1207(a), per
SSPA section 416, to include the States
of Kentucky and Louisiana in the list of
States that are permitted to divide
public employee retirement systems
based on whether the employees in
positions under the systems want Social
Security and/or Medicare coverage or
not.

Regulatory Procedures

Pursuant to section 702(a)(5) of the
Social Security Act, 42 U.S.C. 902(a)(5),
SSA follows the Administrative
Procedure Act (APA) rulemaking
procedures specified in 5 U.S.C. 553 in
the development of its regulations. The
APA provides exceptions to its prior
notice and public comment procedures
when an agency finds there is good
cause for dispensing with such
procedures on the basis that they are
impracticable, unnecessary, or contrary
to the public interest.

In the case of these final rules, we
have determined that, under 5 U.S.C.
553(b)(B), good cause exists for
dispensing with the notice and public
comment procedures on these rules
because such procedures are
unnecessary. Good cause exists because
these regulations merely reflect the self-
implementing provisions in sections
416, 422, 423 and 425 of Public Law
108-203 that we have been following
operationally since enactment.
Therefore, opportunity for prior
comment is unnecessary, and we are
issuing these regulations as final rules.

In addition, we find good cause for
dispensing with the 30-day delay in the
effective date of a substantive rule,
provided for by 5 U.S.C. 553(d). These
revisions reflect the provisions enacted
in the SSPA. However, without these
changes, our rules will conflict with
current law and may mislead the public.
Therefore, we find that it is in the

public interest to make these rules
effective upon publication.

Executive Order 12866

We have consulted with the Office of
Management and Budget (OMB) and
determined that these final rules meet
the criteria for a significant regulatory
action under Executive Order 12866, as
amended by Executive Order 13258.
Thus, they were subject to OMB review.
We have also determined that these
rules meet the plain language
requirement of Executive Order 12866,
as amended by Executive Order 13258.

Regulatory Flexibility Act

We certify that these final regulations
will not have a significant economic
impact on a substantial number of small
entities. Therefore, a regulatory
flexibility analysis as provided in the
Regulatory Flexibility Act, as amended,
is not required.

Paperwork Reduction Act

These final rules impose no
additional reporting or recordkeeping
requirements subject to OMB clearance.
(Catalog of Federal Domestic Assistance
Program Nos. 96.001, Social Security-
Disability Insurance; 96.002, Social Security-
Retirement Insurance; 96.004, Social
Security-Survivors Insurance)

List of Subjects in 20 CFR Part 404

Administrative practice and
procedure, Blind, Disability benefits,
Old-age, survivors and disability
insurance, Reporting and recordkeeping
requirements, Social Security.

Dated: April 15, 2005.
Jo Anne B. Barnhart,
Commissioner of Social Security.

m For the reasons set out in the preamble,
we are amending subparts K and M of
part 404 of chapter III of title 20 of the
Code of Federal Regulations as set forth
below:

PART 404—FEDERAL OLD-AGE,
SURVIVORS AND DISABILITY
INSURANCE (1950—)

Subpart K—[Amended]

m 1. The authority citation for subpart K
of part 404 is revised to read as follows:

Authority: Secs. 202(v), 205(a), 209, 210,
211, 229(a), 230, 231, and 702(a)(5) of the
Social Security Act (42 U.S.C. 402(v), 405(a),
409, 410, 411, 429(a), 430, 431, and 902(a)(5))
and 48 U.S.C.1801.

m 2. Section 404.1055 is amended by
removing the last sentence of paragraph
(a).

m 3. Section 404.1056 is amended by
revising paragraphs (a)(6) and (a)(11) to
read as follows:

§404.1056 Explanation of agricultural
labor.

(a)* EE

(6) If you do nonbusiness work, it is
agricultural labor if you do the work on
a farm operated for a profit. A farm is
not operated for profit if the employer
primarily uses it as a residence or for
personal or family recreation or
pleasure. (See § 404.1058(a) for an

explanation of nonbusiness work.)
* * * * *

(11) Work connected with the
commercial canning or freezing of a
commodity is not agricultural labor nor
is work done after the delivery of the
commodity to a terminal market for

distribution for consumption.
* * * * *

m 4. Section 404.1086 is revised to read
as follows:

§404.1086 Community income.

If community property laws apply to
income that an individual derives from
a trade or business (other than a trade
or business carried on by a partnership),
the gross income and deductions
attributable to such trade or business
shall be treated as the gross income and
deductions of the spouse carrying on
such trade or business or, if such trade
or business is jointly operated, treated
as the gross income and deductions of
each spouse on the basis of his or her
respective distributive share of the gross
income and deductions.

m 5. Section 404.1091 is amended by
redesignating existing paragraph (c) as
paragraph (d), adding a new paragraph
(c) and removing the word “one” from
the first sentence of the redesignated
paragraph (d) to read as follows:

§404.1091 Figuring net earnings for
ministers and members of religious orders.
* * * * *

(c) Housing allowance when included
in retirement pay. You must exclude
any parsonage or housing allowance
included in your retirement pay or any
other retirement benefit received after
retirement pursuant to a church plan as
defined in section 414(e) of the Internal
Revenue Code when computing your
net earnings from self-employment. For
example, if a minister retires from
Church A and the rental value of a
parsonage or any other allowance is
included in his/her retirement pay, the
parsonage allowance must be excluded
when determining net earnings from
self-employment. However, if this same
retired minister goes to work for Church
B and is paid a parsonage allowance by
Church B, this new income must be
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included when computing net earnings

from self-employment.

Subpart M—[Amended]

m 6. The authority citation for subpart M
of part 404 continues to read as follows:

Authority: Secs. 205, 210, 218, and
702(a)(5) of the Social Security Act (42 U.S.C.
405, 410, 418, and 902(a)(5)); sec. 12110, Pub.
L. 99-272, 100 Stat. 287 (42 U.S.C. 418 note);
sec. 9002, Pub. L. 99-509, 100 Stat. 1970.

m 7. Section 404.1207 is amended by
revising the second sentence of
paragraph (a) to read as follows:

§404.1207 Divided retirement system
coverage groups.

(a) General. * * * The States having
this authority are Alaska, California,
Connecticut, Florida, Georgia, Hawaii,
Nlinois, Kentucky, Louisiana,
Massachusetts, Minnesota, Nevada, New
Jersey, New Mexico, New York, North
Dakota, Pennsylvania, Rhode Island,
Tennessee, Texas, Vermont,

Washington, and Wisconsin.
* * * * *

[FR Doc. 05-14385 Filed 7—20-05; 8:45 am)]
BILLING CODE 4191-02-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 20
[Docket No. 2004N—0214]

Public Information Regulations

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending its
public information regulations to
implement more comprehensively the
exemptions contained in the Freedom of
Information Act (FOIA). This action
incorporates exemptions one, two, and
three of the FOIA into FDA’s public
information regulations. Exemption one
applies to information that is classified
in the interest of national defense or
foreign policy. Exemption two applies
to records that are related solely to an
agency’s internal personnel rules and
practices. Exemption three incorporates
the various nondisclosure provisions
that are contained in other Federal
statutes.

DATES: The rule is effective August 22,
2005.

FOR FURTHER INFORMATION CONTACT:
Betty B. Dorsey, Division of Freedom of

Information (HFI-35), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-827—6567.

SUPPLEMENTARY INFORMATION:

I. Background

FDA is amending its public
information regulations to incorporate
exemptions one, two, and three of the
FOIA (5 U.S.C. 552). The FOIA provides
that all Federal agency records shall be
made available to the public upon
request, except to the extent those
records are protected from public
disclosure by one of nine exemptions (5
U.S.C. 552(b)) or one of three special
law enforcement record exclusions (5
U.S.C. 552(c)). FDA originally issued its
public information regulations
implementing the FOIA in 1974 (39 FR
44602, December 24, 1974). As noted at
the time, FDA’s 1974 regulations
explicitly addressed four of the nine
FOIA exemptions— those that were
then perceived to be of particular
importance to the agency and those
relating to trade secrets, internal
memoranda, personal privacy, and
investigatory files (39 FR 44602). FDA
now finds it necessary to address
exemption one (5 U.S.C. 552(b)(1)),
given the President’s designation of the
Secretary of Health and Human Services
to classify information under Executive
Order 12958 (66 FR 64347, December
12, 2001). Because exemption two (5
U.S.C. 552(b)(2)) applies to, among other
types of records, internal matters whose
disclosure would risk circumvention of
a legal requirement, this exemption is of
fundamental importance to homeland
security in light of recent terrorism
events and heightened security
awareness. In addition, FDA now finds
that exemption three (5 U.S.C.
552(b)(3)), which incorporates the
various nondisclosure provisions that
are contained in other Federal statutes,
is becoming increasingly relevant to the
agency.

In the Federal Register of September
2, 2004, we published a direct final rule
(69 FR 53615) to revise subpart D of
FDA'’s public information regulations in
part 20 (21 CFR part 20) to incorporate
these three exemptions. In the same
issue of the Federal Register, we
published a companion proposed rule
(69 FR 53662) to provide a procedural
framework in which the rule could be
finalized in the event we received any
significant adverse comments regarding
the direct final rule. We withdrew the
direct final rule.

We received significant adverse
comment on the direct final rule.
Accordingly, we published a document
in the Federal Register of January 18,
2005 (70 FR 2799), withdrawing the

direct final rule. We applied the
comments regarding the withdrawn
direct final rule to the companion
proposed rule and considered them in
developing this final rule.

In addition to the changes in the
proposed rule, this document also
clarifies and updates § 20.82(b)(3).
While this regulation had previously
listed specific statutory provisions that
prohibit public disclosure, this list was
incomplete (e.g., it did not reference the
Ethics in Government Act (5 U.S.C. app.
107(a)(2))) and was out-of-date (e.g, it
listed 42 U.S.C. 263i, which is now
codified at 21 U.S.C. 360nn). The
amendment replaces this list of
statutory provisions with a statement
that FDA will not make available for
public disclosure information that is
prohibited from public disclosure under
statute.

II. Comments on the Proposed Rule

This section discusses the two
comments we received.

Issue 1: One comment suggested
adding a statement that a request for
records should not be denied without
good cause.

Our Response: FDA is not adopting
this comment because it is not
necessary. Under the FOIA, an agency
may not withhold a record or a portion
of a record unless it falls within an
FOIA exemption or exclusion. These
exemptions and exclusions, including
the three exemptions in the proposed
rule, reflect the balance under the FOIA
between providing the public with
access to Government documents and
the need of the Government to keep
information in confidence. See, for
example, John Doe Agency v. John Doe
Corp., 493 U.S. 146, 152-53 (1989)).
Thus, if a record or portion of a record
falls within an FOIA exemption, this in
and of itself indicates that the
Government has good cause for
withholding it. Even when an
exemption applies, however, FDA’s
regulations state that the agency will
nonetheless make the fullest possible
disclosure of records to the public,
consistent with the rights of individuals
to privacy, the interests of persons in
trade secrets and confidential
commercial or financial information,
and the need for the agency to promote
frank internal policy deliberations and
to pursue its regulatory activities
without disruption (§§ 20.20(a) and
20.82(a)).

Issue 2: The second comment stated
that the proposed amendments to FDA’s
public information regulations were
unnecessarily restrictive. It went on to
suggest several changes to them.
Regarding proposed § 20.65 (the
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exemption relating to national defense
and foreign policy materials), the
comment suggested that the scope of
FDA’s implementing regulation not
include material relating to foreign
policy, on the basis that public health
issues should trump any foreign policy
concerns. It also recommended adding
the following several qualifications to
the proposed regulation: (1) Any
withholding must not directly conflict
with any statute or judicial mandate, (2)
the Executive order under which the
records are classified must be
constitutionally valid, and (3) the
Executive order must specifically
address activities of the Department of
Health and Human Services (HHS).

Our Response: FDA is not adopting
these comments. FDA’s implementation
of this exemption is consistent with
exemption one of the FOIA, essentially
tracking that language verbatim. It is
likewise consistent with HHS’
exemption one regulation (45 CFR 5.62)
and the exemption one regulations
issued by other agencies. FDA does not
believe there is a valid need for its
implementation of exemption one of the
FOIA to be substantially different from
exemption one of the FOIA or for its
implementation to be substantially
different from other agencies’
implementation of the exemption.
Therefore, FDA does not agree that the
suggested changes are warranted.

Issue 3: Regarding proposed § 20.66
(the exemption for internal personnel
rules and practices), the second
comment suggested not withholding
such materials from a person who is or
was subject to such personnel rules and
practices. The comment also suggested
deleting the statement in the proposed
regulation that the agency may withhold
internal records whose release would
help some persons circumvent the law,
asserting that this language is so vague
it would apply to all FDA information.

Our Response: As with all of the
exemptions in FDA’s public information
regulations, this exemption would not
apply to sharing information with
current FDA employees. Therefore, a
statement about employee access to
FDA'’s internal personnel rules and
practices would be unnecessary. FDA
has routinely distributed this type of
information to its employees through a
variety of mechanisms and will
continue to do so. Likewise, adding
such a statement to the exemption might
be confusing because it could imply that
the exemptions listed in part 20 apply
to sharing information with FDA
employees. Regarding former
employees, whether or not a particular
FOIA exemption applies to a record
does not depend on the identity of the

person requesting the record or the
nature of the person’s interest in the
record. See, for example, United States
Dep’t of Justice v. Reporters Comm. for
Freedom of the Press, 489 U.S. 749, 771
(1989). Former employees, therefore,
have the same access to information
under the FOIA as any other member of
the public.

FDA does not agree that it should
delete the statement about withholding
material that would help some persons
circumvent the law. This statement is
consistent with exemption two of the
FOIA. For example, in describing this
exemption, the D.C. Court of Appeals
stated that “predominantly internal
documents the disclosure of which
would risk circumvention of agency
statutes and regulations are protected by
the so-called ‘high 2’ exemption.”
(Schiller v. NLRB, 964 F.2d 1205, 1207
(D.C. Cir. 1992)). The statement is also
consistent with the HHS’ exemption two
regulation (45 CFR 5.63). For these
reasons, FDA is not adopting these
comments.

Issue 4: Proposed § 20.67 stated that:

Records or information may be
withheld from public disclosure if a
statute specifically allows the Food and
Drug Administration (FDA) to withhold
them. FDA may use another statute to
justify withholding records and
information only if it absolutely
prohibits disclosure, sets forth criteria to
guide our decision on releasing
material, or identifies particular types of
matters to be withheld.

The second comment suggested
having this exemption apply only if the
statute specifically requires FDA to
withhold the records and only if the
statute absolutely prohibits disclosure.

Our Response: FDA is not adopting
this comment. FDA believes it is
appropriate to consider withholding
material from public release when a
statute identifies particular types of
information to be withheld and when a
statute sets forth criteria to guide FDA’s
decision on releasing and withholding
material, regardless of whether the
statute specifically requires FDA to
withhold the material. FDA’s
implementation of this exemption is
consistent with FOIA exemption three,
HHS’ exemption three regulation (45
CFR 5.64), and other agencies’
exemption three regulations.

II1. Environmental Impact

The agency has determined under 21
CFR 25.30(h) and (i) that this action is
of a type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment

nor an environmental impact statement
is required.

IV. Federalism

FDA has analyzed this final rule in
accordance with the principles set forth
in Executive Order 13132. FDA has
determined that the rule does not
contain policies that have substantial
direct effects on the States, on the
relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Accordingly, the
agency has concluded that the rule does
not contain policies that have
federalism implications as defined in
the Executive order and, consequently,
a federalism summary impact statement
is not required.

V. Analysis of Impacts

FDA has examined the impacts of the
final rule under Executive Order 12866
and the Regulatory Flexibility Act (5
U.S.C. 601-612), and the Unfunded
Mandates Reform Act of 1995 (Public
Law 104—4). Executive Order 12866
directs agencies to assess all costs and
benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety,
and other advantages; distributive
impacts; and equity). The agency
believes that this final rule is consistent
with the regulatory philosophy and
principles identified in the Executive
order. In addition, the final rule is not
a significant regulatory action as defined
by the Executive order and so is not
subject to review under the Executive
order.

The Regulatory Flexibility Act
requires agencies to analyze regulatory
options that would minimize any
significant impact of a rule on small
entities. Because this final rule simply
incorporates three existing FOIA
exemptions, the agency certifies that the
final rule will not have a significant
economic impact on a substantial
number of small entities. Therefore,
under the Regulatory Flexibility Act, no
further analysis is required.

Section 202(a) of the Unfunded
Mandates Reform Act of 1995 requires
that agencies prepare a written
statement, which includes an
assessment of anticipated costs and
benefits, before proposing “any rule that
includes any Federal mandate that may
result in the expenditure by State, local,
and tribal governments, in the aggregate,
or by the private sector, of $100,000,000
or more (adjusted annually for inflation)
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in any one year.” The current threshold
after adjustment for inflation is $115
million, using the most current (2003)
Implicit Price Deflator for the Gross
Domestic Product. FDA does not expect
this final rule to result in any 1-year
expenditure that would meet or exceed
this amount.

VI. Paperwork Reduction Act of 1995

The final rule contains no collections
of information. Therefore, clearance by
the Office of Management and Budget
under the Paperwork Reduction Act of
1995 is not required.

List of Subjects in 21 CFR Part 20

Confidential business information,
Courts, Freedom of information,
Government employees.

m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 20 is
amended as follows:

PART 20—PUBLIC INFORMATION

m 1. The authority citation for part 20
continues to read as follows:

Authority: 5 U.S.C. 552; 18 U.S.C. 1905; 19
U.S.C. 2531-2582; 21 U.S.C. 321-393, 1401—
1403; 42 U.S.C. 241, 242, 242a, 242], 242n,
243, 262, 263, 263b—263n, 264, 265, 300u—
300u->5, 300aa—1.

m 2. Section 20.65 is added to read as
follows:

§20.65 National defense and foreign
policy.

(a) Records or information may be
withheld from public disclosure if they
are:

(1) Specifically authorized under
criteria established by an Executive
order to be kept secret in the interest of
national defense or foreign policy; and

(2) In fact properly classified under
such Executive order.

(b) [Reserved]

m 3. Section 20.66 is added to read as
follows:

§20.66 Internal personnel rules and
practices.

Records or information may be
withheld from public disclosure if they
are related solely to the internal
personnel rules and practices of the
Food and Drug Administration (FDA).
Under this exemption, FDA may
withhold records or information about
routine internal agency practices and
procedures. Under this exemption, the
agency may also withhold internal
records whose release would help some
persons circumvent the law.

m 4. Section 20.67 is added to read as
follows:

§20.67 Records exempted by other
statutes.

Records or information may be
withheld from public disclosure if a
statute specifically allows the Food and
Drug Administration (FDA) to withhold
them. FDA may use another statute to
justify withholding records and
information only if it absolutely
prohibits disclosure, sets forth criteria to
guide our decision on releasing
material, or identifies particular types of
matters to be withheld.

m 5. Section 20.82 is amended by
revising paragraph (b)(3) to read as
follows:

§20.82 Discretionary disclosure by the
Commissioner.
* * * * *

(b) * % %
(3) Prohibited from public disclosure

under statute.
* * * * *

Dated: July 13, 2005.
Jeffrey Shuren,
Assistant Commissioner for Policy.
[FR Doc. 05-14320 Filed 7—20-05; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 101

Change of Address; Technical
Amendment

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule; technical
amendment.

SUMMARY: The Food and Drug
Administration (FDA) is amending its
regulations to correct an incorrect
address for the Center for Food Safety
and Applied Nutrition (CFSAN). This
action is editorial in nature and is
intended to improve the accuracy of the
agency’s regulations.

DATES: This rule is effective July 21,
2005.

FOR FURTHER INFORMATION CONTACT:
Joyce Strong, Office of Policy and
Planning (HF-27), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-827-7010.
SUPPLEMENTARY INFORMATION: FDA is
amending its regulations in § 101.83 (21
CFR 101.83) to reflect the correct
address for CFSAN.

Publication of this document
constitutes final action on these changes
under the Administrative Procedure Act

(5 U.S.C. 553). Notice and public
procedure are unnecessary because FDA
is merely correcting nonsubstantive
€ITOTS.

List of Subjects in 21 CFR Part 101

Food labeling, Nutrition, Reporting
and recordkeeping requirements.
m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 101 is
amended as follows:

PART 101—FOOD LABELING

m 1. The authority citation for 21 CFR
part 101 continues to read as follows:
Authority: 15 U.S.C. 1453, 1454, 1455; 21

U.S.C. 321, 331, 342, 343, 348, 371; 42 U.S.C.
243, 264, 271.

§101.83 [Amended]

m 2. Section 101.83 is amended in
paragraph (c)(2)(ii)(A)(2) by removing
“200 C St. SW., rm. 2831, Washington,
DC 20204” and by adding in its place
5100 Paint Branch Pkwy., College Park,
MD 20740’ and in paragraph
(c)(2)(ii)(B)(2)by removing “200 C St.,
SW., rm. 2831, Washington, DC 20204
and “200 C St., SW., Washington DC”
and by adding in their place 5100 Paint
Branch Pkwy., College Park, MD 20740”.

Dated: July 14, 2005.
Jeffrey Shuren,
Assistant Commissioner for Policy.
[FR Doc. 05-14328 Filed 7—20-05; 8:45 am|]
BILLING CODE 4160-01-S

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 558

New Animal Drugs for Use in Animal
Feeds; Roxarsone; Semduramycin

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule; technical
amendment.

SUMMARY: The Food and Drug
Administration (FDA) is correcting the
single-ingredient roxarsone Type A
medicated article that may be used to
formulate three-way, combination drug
Type C medicated broiler chicken feeds
containing semduramicin,
virginiamycin, and roxarsone under a
new animal drug application (NADA)
recently approved for Phibro Animal
Health. FDA is also amending the
animal drug regulations to reflect two
roxarsone Type A medicated articles



Federal Register/Vol. 70, No. 139/ Thursday, July 21, 2005/Rules and Regulations

41959

approved under separate new animal
drug applications (NADAs) for different
conditions of use. This action is being
taken to improve the accuracy of the
agency’s regulations.

DATES: This rule is effective July 21,
2005.

FOR FURTHER INFORMATION CONTACT:
George K. Haibel, Center for Veterinary
Medicine (HFV-6), Food and Drug
Administration, 7519 Standish P1.,
Rockville, MD 20855, 301-827-4567, e-
mail: ghaibel@cvm.fda.gov.
SUPPLEMENTARY INFORMATION: FDA has
found that the list of approved, single-
ingredient Type A medicated articles
used to formulate three-way,
combination drug Type C medicated
broiler chicken feeds containing
semduramicin, virginiamycin, and
roxarsone under NADA 141-226 is in
error. The Federal Register document
that described approval of that
application for Phibro Animal Health on
February 23, 2004 (69 FR 13221, March
22, 2004), listed 3—NITRO (roxarsone)
Type A Medicated article as the source
of roxarsone; however, the correct
source for this combination feed is
ROXARSONE (roxarsone) Type A
Medicated article, approved under
NADA 92-953. At this time, FDA is
amending the regulations in 21 CFR
558.555 to reflect the roxarsone Type A
medicated article approved for this
combination and a current tabular
format.

In addition, FDA has found that the
April 1, 2004, edition of parts 500 to 599

(21 CFR parts 500 to 599) of Title 21 of
the Code of Federal Regulations (CFR)
does not accurately reflect the approved
conditions of use for roxarsone Type A
medicated articles. Roxarsone is
approved as single-ingredient Type A
medicated articles under two separate
applications, NADA 7-891 for 3—NITRO
and NADA 92-953 for ROXARSONE,
held by Alpharma, Inc. In error,
portions of the regulation describing
approvals had been consolidated in July
2000 (65 FR 45711, July 25, 2000). At
this time, FDA is amending the
regulations in § 558.530 to reflect two
separate approvals for roxarsone Type A
medicated articles with different
approved conditions of use and a
current tabular format.

Also, FDA has found that the
approved conditions of use codified for
NADA 92-953 prior to the July 2000
change were in error. A specific
technical amendment to remove turkeys
as an approved species (49 FR 30927,
August 2, 1984) was reversed in a
subsequent change that implemented
revised terminology for feed premixes
(51 FR 7400, March 3, 1986). At this
time, FDA is amending the regulations
in § 558.530 to reflect approval of
NADA 92-953 for chickens only.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects in 21 CFR 558

Animal drugs, Animal feeds.

m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to the
Center for Veterinary Medicine, 21 CFR
part 558 is amended as follows:

PART 558—NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS

m 1. The authority citation for 21 CFR
part 558 continues to read as follows:

Authority: 21 U.S.C. 360b, 371.

m 2. Section 558.530 is amended by
revising paragraphs (a) through (d)(3);
removing paragraph (d)(4); and by
redesignating paragraph (d)(5) as
paragraph (d)(4) to read as follows:

§558.530 Roxarsone.

(a) Specifications. Type A medicated
articles containing 10, 20, 50, or 80
percent roxarsone.

(b) Approvals. See sponsors in
§510.600(c) of this chapter for use as in
paragraph (d) of this section.

(1) No. 046573 for use of 10, 20, and
50 percent Type A medicated articles as
in paragraph (d)(1)(i) of this section.

(2) No. 046573 for use of 10, 20, 50,
and 80 percent Type A medicated
articles as in paragraphs (d)(1) through
(d)(3) of this section.

(c) Related tolerances. See § 556.60 of
this chapter.

(d) Conditions of use—(1) Chickens. It
is used in chicken feed as follows:

Roxarsone in grams per ton

Combinations in
grams per ton

Indications for use

Limitations Sponsor

(i) 22.7 to 45.4

Growing chickens: For increased

Feed continuously throughout growing

046573

rate of weight gain, improved
feed efficiency, and improved
pigmentation.

period; do not feed to chickens pro-
ducing eggs for human consump-
tion; withdraw 5 days before slaugh-
ter; as sole source of organic ar-
senic; drug overdose or lack of
water may result in leg weakness.

(ii) 22.7 to 45.4
10 to 50

Chlortetracycline

Growing chickens: As in para-
graph (d)(1)(i) of this section.

As in paragraph (d)(1)(i) of this sec-
tion. Chlortetracycline as provided
by No. 046573 in §510.600(c) of
this chapter.

(iii) 22.7 to 45.4

Chlortetracycline
100 to 200

Growing chickens: As in para-
graph (d)(1)(i) of this section;
and for control of infectious
synovitis caused by Myco-
plasma synoviae susceptible to
chlortetracycline.

As in paragraph (d)(1)(i) of this sec-
tion except feed continuously for 7
to 14 days. Chlortetracycline as pro-
vided by No. 046573 in §510.600(c)
of this chapter.
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Combinations in

Roxarsone in grams per ton grams per ton Indications for use Limitations Sponsor
(iv) 22.7 to 45.4 Chlortetracycline | Growing chickens: As in para- As in paragraph (d)(1)(i) of this sec-
200 to 400 graph (d)(1)(i) of this section; tion except feed continuously for 7
and for control of chronic res- to 14 days. Chlortetracycline as pro-
piratory disease (CRD) and air vided by No. 046573 in §510.600(c)
sac infection caused by M. of this chapter.
gallisepticum and Escherichia
coli susceptible to chlortetra-
cycline.
(v) 22.7 to 45.4 Chlortetracycline | Growing chickens: As in para- As in paragraph (d)(1)(i) of this sec-
500 graph (d)(1)(i) of this section; tion except feed continuously for 5
and for reduction of mortality days. Chlortetracycline as provided
due to E. coli infections sus- by No. 046573 in §510.600(c) of
ceptible to chlortetracycline. this chapter.
(2) Turkeys. It is used in turkey feed
as follows:
Roxarsone in grams per ton C;Qrg?%té?qgriln Indications for use Limitations Sponsor
(i) 22.7 to 45.4 Growing turkeys: For increased Feed continuously throughout growing 046573

rate of weight gain, improved
feed efficiency, and improved
pigmentation.

period; do not feed to turkeys pro-
ducing eggs for human consump-
tion; withdraw 5 days before slaugh-
ter; as sole source of organic ar-
senic; drug overdose or lack of
water may result in leg weakness.

(ii) 22.7 to 45.4

Chlortetracycline
10 to 50

Growing turkeys: As in paragraph
(d)(2)(i) of this section.

As in paragraph (d)(2)(i) of this sec-
tion. Chlortetracycline as provided
by No. 046573 in §510.600(c) of
this chapter.

(i) 22.7 to 45.4

Chlortetracycline
200

Growing turkeys: As in paragraph
(d)(2)(i) of this section; and for
control of infectious synovitis
caused by Mycoplasma
synoviae susceptible to chlor-
tetracycline.

As in paragraph (d)(2)(i) of this sec-
tion except feed continuously for 7
to 14 days. Chlortetracycline as pro-
vided by No. 046573 in §510.600(c)
of this chapter.

(iv) 22.7 to 45.4

Chlortetracycline
400

1. Growing turkeys: As in para-
graph (d)(2)(i) of this section;
and for control of hexamitiasis
caused by Hexamita
meleagrides susceptible to
chlortetracycline.

2. Turkey poults not over 4
weeks of age: Reduction of
mortality due to paratyphoid
caused by Salmonella
typhimurium susceptible to
chlortetracycline.

As in paragraph (d)(2)(i) of this sec-
tion except feed continuously for 7
to 14 days. Chlortetracycline as pro-
vided by No. 046573 in §510.600(c)
of this chapter.

(v) 22.7 to 45.4

Chlortetracycline
25 mg/lb body
weight daily

Growing turkeys: As in paragraph
(d)(2)(i) of this section; and for

control of complicating bacterial

organisms associated with
bluecomb (transmissible enter-
itis, coronaviral enteritis) sus-
ceptible to chlortetracycline.

As in paragraph (d)(2)(i) of this sec-
tion except feed continuously for 7
to 14 days. Chlortetracycline as pro-
vided by No. 046573 in §510.600(c)
of this chapter.

(3) Swine. It is used in swine feed as

follows:
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Combinations in

Roxarsone in grams per ton grams per ton Indications for use Limitations Sponsor
(i) 22.7 to 34.1 Growing and finishing swine: For | Feed continuously throughout growing 046573
increased rate of weight gain period; withdraw 5 days before
and improved feed efficiency. slaughter; as sole source of organic
arsenic.
(i) 22.7 to 34.1 Chlortetracycline | Growing and finishing swine: As Feed for not more than 14 days; with-
400 (to ad- in paragraph (d)(3)(i) of this draw 5 days before slaughter; as
minister 10 section; and for treatment of sole source of organic arsenic.
mg/lb body bacterial enteritis caused by E.
weight) coliand S. choleraesuis and

bacterial pneumonia caused by
Pasteurella multocida suscep-
tible to chlortetracycline.

(iii) 181.5 Growing and finishing swine: For | Feed for not more than 6 consecutive 046573
the treatment of swine dys- days; if improvement is not ob-
entery. served, consult a veterinarian; with-

draw 5 days before slaughter; as a
sole source of organic arsenic; ani-
mals must consume enough medi-
cated feed to provide a therapeutic

dose.
(iv) 181.5 Chlortetracycline | Growing and finishing swine: As Feed for not more than 6 consecutive
10 to 50 in paragraph (d)(3)(i) of this days; if improvement is not ob-
section; and for treatment of served, consult a veterinarian; with-
swine dysentery. draw 5 days before slaughter; as a

sole source of organic arsenic; ani-
mals must consume enough medi-
cated feed to provide a therapeutic

dose.
(v) 181.5 Chlortetracycline | Growing and finishing swine: As Feed for not more than 6 consecutive
400 (to ad- in paragraph (d)(3)(iii) of this days; if improvement is not ob-
minister 10 section; and for treatment of served, consult a veterinarian; with-
mg/lb body bacterial enteritis caused by E. draw 5 days before slaughter; as a
weight) coliand S. choleraesuis and sole source of organic arsenic; ani-
bacterial pneumonia caused by mals must consume enough medi-
P. multocida susceptible to cated feed to provide a therapeutic
chlortetracycline. dose.
* * * * * §558.555 Semduramicin. (d) Conditions of use in chickens. It is
m 3. Section 558.555 is amended by * * * * * used in chicken feed as follows:
revising paragraph (d) to read as follows:
I Combinations in - Lo
Semduramicin in grams per ton grams per ton Indications for use Limitations Sponsor
(1) 22.7 (25 ppm) Broiler chickens: For the pre- Do not feed to laying hens. 066104
vention of coccidiosis caused
by Eimeria acervulina, E.
brunetti, E. maxima, E. mivati/
E. mitis, E. necatrix, and E.
tenella.
(2) 22.7 Bacitracin meth- Broiler chickens: As in para- Feed continuously as sole ration. Do 066104
ylene disalicy- graph (d)(1) of this section; not feed to laying hens. Bacitracin
late 10 to 50 for improved feed efficiency. methylene disalicylate as provided
by No. 046573 in §510.600(c) of
this chapter.
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Combinations in

plus roxarsone
22.7 to 45.4

graph (d)(1) of this section;
for prevention of necrotic en-
teritis caused by Clostridium
perfringens susceptible to
virginiamycin; for increased
rate of weight gain and im-
proved feed efficiency; and
for improved pigmentation.

throughout growing period. Do not
feed to laying hens. Use as sole
source of organic arsenic. Poultry
should have access to drinking
water at all times. Drug overdose
or lack of water may result in leg
weakness. Roxarsone as in
§558.530(b)(1) of this chapter
provided by No. 046573 in
§510.600(c) of this chapter;
semduramicin and virginiamycin
as provided by No. 066104.

Semduramicin in grams per ton grams per ton Indications for use Limitations Sponsor
(3) 22.7 Bacitracin meth- Broiler chickens: As in para- Feed continuously as sole ration. 066104
ylene disalicy- graph (d)(4) of this section; Use feed within 2 weeks of pro-
late 10 to 50 for improved feed efficiency. duction. Do not feed to laying
plus roxarsone hens. Use as sole source of or-
45.4 ganic arsenic. Poultry should have
access to drinking water at all
times. Drug overdosage or lack of
water intake may result in leg
weakness or paralysis. Withdraw
5 days before slaughter. Baci-
tracin methylene disalicylate and
roxarsone as provided by No.
046573 in §510.600(c) of this
chapter.
(4) 22.7 Roxarsone 45.4 Broiler chickens: For the pre- Feed continuously as sole ration. 066104
vention of coccidiosis caused For broiler chickens only. Do not
by Eimeria acervulina, E. feed to laying hens. Use as sole
brunetti, E. maxima, E. mivati/ source of organic arsenic. With-
E. mitis, E. necatrix, and E. draw 5 days before slaughter.
tenella, including some field Roxarsone as provided by No.
strains of E. tenella that are 046573 in §510.600(c) of this
more susceptible to chapter.
semduramicin combined with
roxarsone than semduramicin
alone.
(5) 22.7 Virginiamycin 5 Broiler chickens: As in para- Feed continuously as sole ration. Do 066104
graph (d)(1) of this section; not feed to laying hens.
for increased rate of weight Virginiamycin as provided by No.
gain and improved feed effi- 066104 in §510.600(c) of this
ciency. chapter.
(6) 22.7 Virginiamycin 5 to | Broiler chickens: As in para- Feed continuously as sole ration. Do 066104
15 graph (d)(1) of this section; not feed to laying hens.
for increased rate of weight Virginiamycin as provided by No.
gain. 066104 in §510.600(c) of this
chapter.
(7) 22.7 Virginiamycin 20 | Broiler chickens: As in para- Feed continuously as sole ration. Do 066104
graph (d)(1) of this section; not feed to laying hens.
for prevention of necrotic en- Virginiamycin as provided by No.
teritis caused by Clostridium 066104 in §510.600(c) of this
perfringens susceptible to chapter.
virginiamycin.
(8) 22.7 Virginiamycin 20 | Broiler chickens: As in para- Feed continuously as sole ration 066104
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Dated: April 25, 2005.
Steven D. Vaughn,

Director, Office of New Animal Drug
Evaluation.

[FR Doc. 05-14329 Filed 7-20-05; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF THE INTERIOR

Bureau of Indian Affairs

25 CFR Part 124
RIN 1076—-AE74

Deposit of Proceeds From Lands
Withdrawn for Native Selection;
Correction

AGENCY: Bureau of Indian Affairs,
Interior.

ACTION: Final rule; correction.

SUMMARY: This document contains a
correction to a final rule that was
published Thursday, July 14, 2005 (70
FR 40660). The regulation relates to
Deposit of Proceeds from Lands
Withdrawn for Native Selection.
EFFECTIVE DATE: ]uly 14, 2005.

FOR FURTHER INFORMATION CONTACT:
Assistant Director, Office of Trust
Regulations, Policies and Procedures, by
telephone at (505) 816—1086, or by
facsimile transmission at (505) 816—
1377.

SUPPLEMENTARY INFORMATION: This rule
is published by the authority of the
Secretary, granted under 43 U.S.C. 1601
et seq. and 25 U.S.C. 4001 et seq., and
delegated to the Assistant Secretary—
Indian Affairs 209 DM 8.1.

Background

The final rule provides contact
information to be used by all
Departments and Agencies, the State of
Alaska, and any other interested parties
for deposit of proceeds from lands
withdrawn for native selection. This
rule was published by the Assistant
Secretary—Indian Affairs in
consultation with the Special Trustee
for American Indians under the
provisions of the American Indian Trust
Fund Management Reform Act of 1994.

Need for Correction

As published, the final rule was
introduced by words of issuance that do
not satisfy Office of the Federal Register
standards. The language must be
corrected to allow for correct
codification of the revised regulation.

Correction of Publication

Accordingly, the publication on July
14, 2005, of the final rule that was the

subject of FR Doc. 05-13891, is
corrected as follows:

On page 40660, in the second column,
immediately following the name and
title of the document’s signer, in the
words of issuance, the word ‘“amended”
is corrected read “‘revised.”

Dated: July 15, 2005.
James E. Cason,
Associate Deputy Secretary of the Interior.
[FR Doc. 05-14437 Filed 7—20-05; 8:45 am]
BILLING CODE 4310-2W-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[Docket # ID-03-003; FRL-7941-7]

Approval and Promulgation of Air
Quality Implementation Plan; Idaho;
Correction

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule; correction.

SUMMARY: This document corrects the
preamble to a final rule published in the
Federal Register of July 11, 2005 (70 FR
39658) regarding revisions to the open
burning regulations in Idaho’s State
Implementation Plan. This notice
clarifies that, under section 307(b)(1) of
the Clean Air Act, any petition for
judicial review of this action must be
filed in the United States Court of
Appeals for the appropriate circuit
within 60 days from the date notice of
approval appeared in the Federal
Register, and not 30 days, as
erroneously stated in July 11, 2005
action.

FOR FURTHER INFORMATION CONTACT:
Donna Deneen, (206) 553—6706.

SUPPLEMENTARY INFORMATION:

Correction

In the final rule, beginning on page
39658 in the issue of July 11, 2005,
make the following correction, in the
SUPPLEMENTARY INFORMATION section. On
page 39661 in the 3rd column, remove
“August 10, 2005” in the first paragraph
and replace it with ”September 9,
2005,

Dated: July 14, 2005.
Michelle Pirzadeh,
Acting Regional Administrator, Region 10.
[FR Doc. 05-14399 Filed 7-20-05; 8:45 am]
BILLING CODE 6560-50-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[R06—OAR-2005-NM-0001; FRL-7942-5]

Approval and Promulgation of Air
Quality Implementation Plans; New
Mexico; Albuquerque/Bernalillo
County

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This action finalizes our
approval of the State Implementation
Plan (SIP) revisions submitted by the
Governor of New Mexico on September
7, 2004. The submittal revises the
second ten-year carbon monoxide (CO)
maintenance plan for the Albuquerque/
Bernalillo County, New Mexico area.
The submittal also revises the relevant
parts of the New Mexico Administrative
Code (NMAC) including revisions to the
General Provisions, Inspection and
Maintenance (I&M) Program, and the
contingency measures. We are finalizing
approval of these revisions in
accordance with the requirements of the
Federal Clean Air Act (the Act).

DATES: This rule is effective on August
22, 2005.

ADDRESSES: The EPA has established a
docket for this action under Regional
Material in EDocket (RME) Docket ID
No. R0O6—OAR-2005-NM-0001. All
documents in the docket are listed in
the RME index at http://docket.epa.gov/
rmepub/, once in the system, select
“quick search,” then key in the
appropriate RME Docket identification
number. Although listed in the index,
some information is not publicly
available, i.e., CBI or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in RME or
in hard copy at the Air Planning Section
(6PD-L), Environmental Protection
Agency, 1445 Ross Avenue, Suite 700,
Dallas, Texas 75202—2733. The file will
be made available by appointment for
public inspection in the Region 6 FOIA
Review Room between the hours of 8:30
a.m. and 4:30 p.m. weekdays except for
legal holidays. Contact the person listed
in the FOR FURTHER INFORMATION
CONTACT paragraph below to make an
appointment. If possible, please make
the appointment at least two working
days in advance of your visit. There will
be a 15 cent per page fee for making
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photocopies of documents. On the day
of the visit, please check in at the EPA
Region 6 reception area at 1445 Ross
Avenue, Suite 700, Dallas, Texas.

The State submittal is also available
for public inspection at the State Air
Agency listed below during official
business hours by appointment:

Environmental Protection Agency,
Region 6, Air Planning Section (6PD-L),
1445 Ross Avenue, Dallas, Texas 75202—
2733.

The City of Albuquerque,
Environmental Health Department, One
Civic Plaza, Albuquerque, NM 87102.

FOR FURTHER INFORMATION CONTACT: Mr.
Alan Shar of the Air Planning Section
(6PD-L), EPA Region 6, 1445 Ross
Avenue, Dallas, Texas 75202—2733 at
(214) 665-6691, shar.alan@epa.gov.

SUPPLEMENTARY INFORMATION:

Table of Contents
I. Background Information
1. What actions are we taking in this
document?
2. Who submitted comments to us?
3. What is our response to the submitted
written comments?
4. What areas in New Mexico will these
rule revisions affect?
II. Final Action
III. Statutory and Executive Order Reviews

[ET]

In this document “we,” “us,” and “our”

refer to EPA.
I. Background Information

1. What Actions Are We Taking in This
Document?

On April 14, 2005 (70 FR 19723) we
proposed approval of revisions to the
New Mexico SIP pertaining to the
second ten-year CO maintenance plan
for the Albuquerque/Bernalillo County,
New Mexico area and its relevant parts
of the NMAC including revisions to the
General Provisions, I&M Program, the
Oxygenated Fuels Program, and the
contingency measures. In the April 14,
2005 Federal Register (70 FR 19723), we
stated that written comment must be
received by May 16, 2005. We received
written adverse comments during the
public comment period.

On June 8, 2005 (70 FR 33363) we
published the withdrawal of the direct
final rule 70 FR 19702 due to the
adverse comments received. A detailed
rationale for our action is set forth in the
direct final rule. See 70 FR 19702, and
the Technical Support Document for
further information. In the June 8, 2005,
Federal Register (70 FR 33363) as well
as the April 14, 2005 direct final rule we
stated that we will summarize and
respond to written comments received,
and take final rulemaking action on the
requested New Mexico SIP revision. In
the June 8, 2005, Federal Register (70

FR 33363), we cited two references as
“71FR 19723” and “71 FR 19702” by
mistake. The correct citations for those
two references should have read “70 FR
19723” and “70 FR 19702 instead.
Today, we are correcting that error.

Today, we are also summarizing and
responding to written comments
received and taking final rulemaking
action on the April 14, 2005 (70 FR
19723) proposal pertaining to the
Albuquerque/Bernalillo County, New
Mexico SIP revision. See sections 2 and
3 of this document for more
information.

2. Who Submitted Comments to Us?

We received written comments on the
April 14, 2005 (70 FR 19723), proposed
New Mexico SIP revision. The
comments were submitted by Chevron
and ConocoPhilips (the Commenters)
during the public comment period.

3. What Is Our Response to the
Submitted Written Comments?

Our responses to the written
comments concerning the April 14,
2005 (70 FR 19723) proposal, New
Mexico SIP revision are as follows:

Comment #1: Chevron and
ConocoPhillips (the Commenters)
expressed their opposition to
maintaining the 2.7 percent oxygenated
fuel content requirement, for the period
from November 1st through the end of
February (Winter season) as a part of the
second ten-year CO limited
maintenance plan, within the
Albuquerque/Bernalillo County, New
Mexico area. Chevron submitted a chart
indicating the downward trend of
calculated CO concentrations in the area
for the recent years to substantiate its
position.

Response to Comment #1: The Act
assigns to the states initial and primary
responsibility for formulating a plan to
achieve the NAAQS. It is up to the state
to prepare state implementation plans
which contain specific pollution control
measures. An examination of this SIP
submittal reveals no record of the
Commenters having provided input or
submitted comments to the State or the
Albuquerque Environmental Health
Department (AEHD) during their
rulemaking process. The EPA’s
responsibilities under the Act are
qualitatively different from those of the
state agency. The EPA is charged with
reviewing and approving or
disapproving the enforceable
implementation plans prepared by
states and other political subdivisions
identified in the statute. It is not EPA’s
role to disapprove the State’s choice of
control strategies if that strategy will
result in attainment or continued

maintenance of the NAAQS, and meets
all other applicable statutory
requirements. See Union Electric v.
EPA, 427 U.S. 246 (1976); Train v.
NRDC 421 U.S 60 (1975). The EPA’s role
in reviewing SIP submittals is to
approve state choices, provided that
they meet the criteria of the Act. Federal
inquiry into the reasonableness of state
action is not allowed under the Act (see,
Union Electric Co. v. EPA, 427 U.S. 246,
255-266 (1976); 42 U.S.C. 7410(a)(2)).
Under section 116 of the Act, with
certain exceptions not relevant here, a
State retains the right to adopt and
enforce any requirement respecting
control or abatement of air pollution,
including more stringent emissions
standards and limitations. The State has
submitted information indicating that
the administrative requirements of New
Mexico law have been met. We can
agree with the Commenters’ statement
that all CO emissions in the
Albuquerque/Bernalillo County are not
from mobile sources. However, the CO
emissions inventory Table I of the April
14, 2005 (70 FR 19702) direct final rule
indicates that more than 84% (398.14/
473.34) of the CO emissions in the area
are mobile source related. We can agree
with the Commenters that the overall
trend as shown in the chart, provided by
the Commenters, indicates a downward
trend for the calculated CO
concentrations in the Albuquerque/
Bernalillo County area for recent years.
However, we consider this downward
trend to be attributable to the success of
control measures and implementation of
enforceable air quality plans adopted by
Albuquerque/Bernalillo County. Thus,
removing the oxygenated fuel content
requirement as requested by the
Commenters (even if EPA had such
authority which, as explained
previously, it does not) could
potentially cause CO concentrations in
the area to increase. We believe that the
measures adopted by the Albuquerque/
Bernalillo County are adequate, and
reflect a coherent way air planning and
transportation have come together to
address air quality issues in the area.
For all of these stated reasons, we
disagree with the Commenters’s
opposition to the existing program.

Comment #2: Chevron states that on
multiple occasions this past season the
railroad was unable to deliver ethanol
tank cars into their terminal when they
were needed. Chevron also stated they
experienced similar problems in their
Phoenix and Las Vegas terminals, as
well. In those instances, Chevron claims
that they had to arrange to purchase and
truck ethanol into their terminals to
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ensure a continuous and reliable supply
to the customers.

Response to Comment #2: This
comment is not relevant to today’s
rulemaking action. Various forms of the
Oxygenated Fuels Program have been in
place since 1988 in the area, and EPA
approved the Program utilizing ethanol
in 1993. Today’s rulemaking only
approves minor grammatical and
typographical changes to the existing
program; it does not change the
substance of the program EPA approved
in 1993. Chevron’s concern about
ethanol supply to meet the existing
program, therefore, is not relevant to
today’s action.

As noted previously, the State has the
authority to include these measures
under section 116 of the Act in its SIP.
Again, comments concerning ethanol
supply issues should have also been
directed to the State. Therefore, we can
not delete these measures from the SIP,
if the State has adopted or wants to
include them in its SIP.

As far as Chevron’s Albuquerque
terminal operation is concerned, we
believe that the delivery and on-time
availability of ethanol scenarios
described above are largely business
strategy related matters rather than a CO
maintenance issue. Such matters are
best addressed through merchandise
inventory preparations, factoring storage
tank design/capacity estimates, advance
scheduling/planning, and forecasting
considerations.

This concludes our responses to the
written comments we received during
public comment period concerning the
April 14, 2005 (70 FR 19723), New
Mexico proposed SIP revision.

4. What Areas in New Mexico Will
These Rule Revisions Affect?

These rule revisions affect all sources
of air emissions operating within the
Albuquerque/Bernalillo County, New
Mexico area.

II. Final Action

Today, we are finalizing approval of
the CO limited maintenance plan and its
relevant parts of the NMAC including
revisions to the General Provisions
(“Resolutions,” “Definitions,” and
“Interpretation”’), I&M Program, the
Oxygenated Fuels Program, and the
contingency measures. We published
the proposal for this approval on April
14, 2005 (70 FR 19723).

III. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a ‘“‘significant regulatory action” and
therefore is not subject to review by the

Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104-4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of

the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by September 19,
2005. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,

Intergovernmental relations, Reporting
and recordkeeping requirements.

Dated: July 14, 2005.
Richard E. Greene,
Regional Administrator, Region 6.
m 40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52

continues to read as follows:
Authority: 42 U.S.C. 7401 et seq.

Subpart GG—New Mexico

m 2. Section 52.1620 is amended as
follows:

m a. In paragraph (c), in the second table
entitled “EPA Approved Albuquerque/
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Bernalillo County, NM Regulations,” by  Provisions and Quasi-Regulatory §52.1620 Identification of plan.
revising the entries for parts 1, 100, and  Measures in the New Mexico SIP”’ by * % * * *
102. adding one new entry to the end of the (€)* * *

m b. In paragraph (e), in the second table  table. The revisions read as follows:
entitled “EPA Approved Nonregulatory

EPA APPROVED ALBUQUERQUE/BERNALILLO COUNTY, NM REGULATIONS

State ap- EPA ap-
State citation Title/subject proval/effec- proval dgte Explanation
tive date
Albuquerque/Bernalillo County, Air Quality Control Regulations

New Mexico Administrative Code (NMAC) Title 20—Environment Protection, Chapter 11—Albuquerque/Bernalillo County Air Quality
Control Board

Part 1 (20.11.1 NMAC) .....oociiiiiiiienieeeeee, General Provisions ..........cccoeveeeiecneceneenns 09/07/04 7/21/05
[Insert FR

page where

document

begins]

* * * * * * *

Part 100 (20.11.100 NMAC) .....cccvvveivvreeeenne Motor Vehicle Inspection—Decentralized .... 09/07/04 7/21/05
[Insert FR

page where

document

begins]

Part 102 (20.11.102 NMAC) .....cccvrveivreeienne Oxygenated FUElS ........c.cccovrieiinieiinenee 09/07/04 7/21/05
[Insert FR

page where

document

begins]

* * * * * * *

* * * * * (e] * * %

EPA APPROVED NONREGULATORY PROVISIONS AND QUASI-REGULATORY MEASURES IN THE NEW MEXICO SIP

State sub-
Name of SIP provision Applicable geogra;)rrélg or nonattainment métftl‘zgcijisée/ prEOI\DIQI 321-16 Explanation
date
Second 10-year maintenance plan (limited Bernalillo County ........ccccocoeninieeniiniieneneennn. 09/07/04 7/21/05
maintenance plan) for Albuquerque/ [Insert FR
Bernalillo County. page where
document
begins]

* * * * * * *
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m 3. Section 52.1627 is amended by
designating the existing text as paragraph
(a) and by adding paragraph (b) to read
as follows:

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 1

[MD Docket Nos. 05-59 and 04-73; FCC

§52.1627 Control strategy and 05-137]

regulations: Carbon monoxide.

* * * * *

Assessment and Collection of
Regulatory Fees for Fiscal Year 2005;
Assessment and Collection of
Regulatory Fees for Fiscal Year 2004

(b) Approval—The Albuquerque/
Bernalillo County carbon monoxide
limited maintenance plan revision dated
September 7, 2004, meets the
requirements of section 172 of the Clean
Air Act, and is therefore approved.

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

[FR Doc. 05-14388 Filed 7—20-05; 8:45 am)]

SUMMARY: In this document, we
BILLING CODE 6560-50-P

conclude a proceeding to collect
$280,098,000 in regulatory fees for
Fiscal Year (FY) 2005. These fees are
mandated by Congress and are collected
to recover the regulatory costs
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associated with the Commission’s
enforcement, policy and rulemaking,
user information, and international
activities. We also deny the petition for
reconsideration filed by Cingular
Wireless LLC of the Commission’s FY
2004 Report and Order.

DATES: Effective August 22, 2005.

FOR FURTHER INFORMATION CONTACT:
Roland Helvajian, Office of Managing
Director at (202) 418-0444 or Rob
Fream, Office of Managing Director at
(202) 418-0408.

SUPPLEMENTARY INFORMATION:

Adopted:July 1, 2005.

Released: July 7, 2005.

By the Commission: Commissioner
Copps concurring and issuing a
statement; Commissioner Adelstein
approving in part, concurring in part,
and issuing a statement.
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I. Introduction

1. In this Order, we conclude a
proceeding to collect $280,098,000 in
regulatory fees for Fiscal Year (FY)
2005. These fees are mandated by
Congress and are collected to recover
the regulatory costs associated with the
Commission’s enforcement, policy and
rulemaking, user information, and
international activities.2 We also deny
the petition for reconsideration filed by
Cingular Wireless LLC of the
Commission’s FY 2004 Report and
Order.?

II. Discussion
A. Development of FY 2005 Fees

1. Calculation of Revenue and Fee
Requirements

2. As explained below, we adjust our
section 9 regulatory fees to reflect the
requirement to collect $280,098,000 in
regulatory fees during FY 2005. As
described in the FY 2005 NPRM,* this
adjusted amount is $7,140,000, or
approximately 2.6 percent greater than
the $272,958,000 we were required to
collect during the previous fiscal year.
Each fiscal year, the Commission
proportionally allocates the total
amount that must be collected via
regulatory fees. The results of this
calculation are contained in Attachment
C.5 For FY 2005, this allocation was
done using FY 2004 revenues as a base.
From this base, a revenue amount for
each fee category was calculated. Each
fee category was then adjusted upward
by 2.6 percent to reflect the increase in
regulatory fees from FY 2004 to FY
2005. These FY 2005 amounts were then
divided by the number of payment units
in each fee category to determine the
unit fee.® In instances of small fees, such

247 U.S.C. 159(a).

3 Assessment and Collection of Regulatory Fees
for Fiscal Year 2004, Report and Order, 19 FCC Rcd
11,662 (2004) (FY 2004 Report and Order); see infra
paras. 38—41.

4 See Assessment and Collection of Regulatory
Fees for Fiscal Year 2005, Notice of Proposed
Rulemaking, 70 FR at 9575, 9576, para. 5, (2005)
(FY 2005 NPRM).

51t is important to note that the required increase
in regulatory fee payments of approximately 2.6
percent in FY 2005 is reflected in the revenue that
is expected to be collected from each service
category. Because this expected revenue is adjusted
each year by the number of estimated payment
units in a service category, the actual fee itself is
sometimes increased by a number other than 2.6
percent. For example, in industries where the
number of units is declining and the expected
revenue is increasing, the impact of the fee increase
may be greater.

6In most instances, the fee amount is a flat fee
per licensee or regulatee. However, in some
instances the fee amount represents a unit
subscriber fee (such as for Cable, Commercial
Mobile Radio Service (CMRS) Cellular/Mobile and
CMRS Messaging), a per unit fee (such as for

as licenses that are renewed for a
multiyear term, the resulting unit fee
was also divided by the term of the
license. These unit fees were then
rounded to the nearest $5 or $25 in
accordance with 47 U.S.C. 159(b)(2).

2. Additional Adjustments to Payment
Units

3. In calculating the FY 2005
regulatory fees in Attachment D, we
further adjusted the FY 2004 list of
payment units (Attachment B) based
upon licensee databases and industry
and trade group projections. Whenever
possible, we verified these estimates
from multiple sources to ensure the
accuracy of these estimates. In some
instances, Commission licensee
databases were used, while in other
instances, actual prior year payment
records and/or industry and trade
association projections were used in
determining the payment unit counts.”
Where appropriate, we adjusted and/or
rounded our final estimates to take into
consideration variables that may impact
the number of payment units, such as
waivers and/or exemptions that may be
filed in FY 2005, and fluctuations in the
number of licensees or station operators
due to economic, technical or other
reasons. Therefore, when we note that
our estimated FY 2005 payment units
are based on FY 2004 actual payment
units, we may have rounded the number
for FY 2005 or adjusted it slightly to
account for these variables.

4. We consider additional factors to
determine regulatory fees for AM and
FM radio stations. These factors are
facility attributes (class of service and
type (AM or FM) of service), as well as
the population served by the radio
station. Calculating the population
served for each radio station is
determined by coupling current U.S.
Census Bureau data with technical and
engineering data, as detailed in
Attachment E. Consequently, the class
and type of service, as well as the

International Bearer Circuits), or a fee factor per
revenue dollar (Interstate Telecommunications
Service Provider fee). The payment unit is the
measure upon which the fee is based, such as a
licensee, regulatee, subscriber, etc.

7 The databases we consulted include, but are not
limited to, the Commission’s Universal Licensing
System (ULS), International Bureau Filing System
(IBFS), and Consolidated Database System (CDBS).
We also consulted industry sources including but
not limited to Television & Cable Factbook by
Warren Publishing, Inc. and the Broadcasting and
Cable Yearbook by Reed Elsevier, Inc., as well as
reports generated within the Commission such as
the Wireline Competition Bureau’s Trends in
Telephone Service and the Wireless
Telecommunications Bureau’s Numbering Resource
Utilization Forecast and Annual CMRS Competition
Report. For additional information on source
material, see Attachment B.

population served, determine the
regulatory fee amount to be paid.

3. Commercial Mobile Radio Service
(CMRS) Messaging Service

5. In the FY 2005 NPRM, the
Commission proposed to continue its
policy of maintaining the CMRS
Messaging Service regulatory fee at the
rate calculated in FY 2003 and FY 2004
to avoid further contributing to the
financial hardships associated with a
declining subscriber base.?2 We received
no comments or reply comments on this
matter. Consequently, we will maintain
the CMRS Messaging Service regulatory
fee at $0.08 per subscriber.

4. Local Multipoint Distribution Service
(LMDS)

6. In the FY 2004 proceeding, the
Commission identified a difference in
treatment between LMDS Block A and
Block B licensees for the purposes of
assessing section 9 regulatory fees. This
difference resulted in a
disproportionately higher fee obligation
on LMDS Block B licenses when
compared on a per-megahertz (MHz)
basis.? As a result, in the FY 2005
NPRM, we proposed to amend the fee
schedule and assess LMDS regulatory
fees on a flat MHz basis.1® We received
two comments on this proposal. These
commenters oppose the proposal to
collect LMDS regulatory fees on a per-
MHz basis, arguing that the Commission
cannot use a per-MHz regulatory fee for
LMDS without using the same fee
methodology for the 24 GHz and 39 GHz
services.’® We decline to adopt a per-
MHz fee methodology for LMDS at this

8 See FY 2005 NPRM, 70 FR at 9576, para. 5.

9FY 2004 Report and Order, 19 FCC Red 11,662,
11,669, para. 16. Block A licenses are authorized for
1150 MHz of spectrum, while Block B licenses are
authorized for 150 MHz of spectrum. Using the
authorized bandwidth for each license as the basis
for comparison, the Commission noted that the
regulatory fee for Block B licenses in FY 2004 was
significantly higher on a per-MHz basis than the fee
for Block A licenses. On a per-MHz basis, Block B
licensees, which are authorized for 150 MHz in the
31,000-31,075/31,225-31,300 MHz bands, paid
regulatory fees equivalent to $1.80 per MHz ($270
divided by 150 MHz) in FY 2004, while Block A
licensees, which are authorized for 1150 MHz of
spectrum, paid the equivalent $0.24 per MHz ($270
divided by 1150 MHz).

10 FY 2005 NPRM, 70 FR at 9577, para. 7. The
Commission proposed to set a per-MHz per unit fee
of $0.44 for LMDS licensees, and then multiply the
unit fee by the amount of bandwidth authorized for
Block A and Block B licenses. As proposed, in FY
2005 the regulatory fee amount for Block A
licensees would have been $0.44 multiplied times
1150 MHz = $506, rounded to $505; while the
amount for Block B licensees would have been
$0.44 multiplied times 150 MHz = $66, rounded to
$65.

11 Comments of XO Communications (XO), at 2—
7; Comments of the Law Firm of Blooston,
Mordkofsky, Dickens, Duffy & Prendergast
(BMDDP), at 2—4.
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time, and we will therefore retain our
existing methodology for assessing
LMDS fees for FY 2005.12

7. The commenters also argued that
LMDS should be reclassified for fee
assessment purposes as a microwave
service.1® The Commission determined
in its FY 2003 fee proceeding that LMDS
was developing on a separate track from
microwave services and that it should
be moved into a separate fee category.14
The Commission subsequently rejected
arguments to place LMDS in the
microwave fee category in the FY 2004
Report and Order.15 XO and BMDDP
have presented no new evidence or
arguments that would cause us to
reconsider that decision. We find no
compelling reason to reclassify LMDS as
a microwave service, which would
reduce the LMDS annual fee by more
than 80 percent, and thereby impose a
disproportionate financial burden on fee
payers in other service categories. We
therefore will maintain the existing
regulatory fee classification for LMDS
for FY 2005.

5. International Bearer Circuits

8. We decline to change or modify the
methodology for assessing regulatory
fees for international carriers at this
time. In the FY 2005 NPRM, we sought
comment on possible changes to the
regulatory fees assessed on international
carriers.16 Only three parties filed
comments and/or reply comments on
this matter.1” The Commission currently
assesses regulatory fees on international
carriers based on the number of active
international bearer circuits the carrier
had the previous year.8

12However, we may revisit the per-MHz and
other fee methodologies in the future.

13 X0 Comments at 2—5; BMDDP Comments at 4—
5.

14 Assessment and Collection of Regulatory Fees
for Fiscal Year 2003, Report and Order, 18 FCC Red
15,985, 15,989, at para. 9 (2003) (FY 2003 Report
and Order).

15 FY 2004 Report and Order, 19 FCC Rcd at
11,669, para. 16.

16 FY 2005 NPRM, 70 FR at 9577, 9578, paras. 11—
17.

17 Tyco filed comments and reply comments, SIA
filed comments and Level 3 filed reply comments
that addressed the international bearer circuit issue.
The parties generally argued that the current
methodology for assessing regulatory fees on the
number of active circuits favors older, lower
capacity systems, and a fee system based on cable
landing licenses and international section 214
authorizations would be administratively simpler
and provide an incentive for carriers to initiate new
services.

18 Regulatory fees for International Bearer Circuits
are to be paid by facilities-based common carriers
that have active international bearer circuits in any
transmission facility for the provision of service to
an end user or resale carrier, which includes active
circuits to themselves or to their affiliates. In
addition, non-common carrier satellite operators
must pay a fee for each circuit sold or leased to any

9. We are not persuaded by these
commenters that a significant change to
our section 9 regulatory fee assessment
methodology for international bearer
circuits is warranted at this time, or that
the benefits of changing our assessment
methodology outweigh the costs of
modifying our systems and processes at
this time. We decline to adopt the Tyco
proposal to create a new, separate fee
category for non-common carrier cable
landing licensees at this time.19 As a
practical matter, we note that we have
at present no acceptable methodology
for allocating fee requirement between
categories of payers.2° Even if we had an
acceptable methodology, we would not
be able to undertake the required
analysis in time for FY 2005 fee
payments and still comply with the
section 9(b)(3) notification requirement.
Moreover, because creating a new
section 9 regulatory fee category would
impact other international carriers, we
would want to address the issue of
regulatory fee payments by international
carriers as a whole and not make
discrete changes for one category of
payers at this time. In addition, we
conclude that Tyco’s main concern is
addressed by modifying the section 9
regulatory fee for international bearer
circuits rather than creating an entirely
new category of section 9 regulatory
fees. To that end, we note that these fees
have declined substantially, due to
increased capacity in the active circuit
market: The FY 2005 section 9 fee
assessment of $1.37 per 64 kbps circuit
is just over half the $2.52 per 64 kbps
circuit fee adopted for FY 2004, and is
32% below the $2.01 per 64 kbps circuit
proposed in the FY 2005 NPRM. For
these reasons, we find that it would not
be appropriate to change the fee

customer, including themselves or their affiliates,
other than an international common carrier
authorized by the Commission to provide U.S.
international common carrier services. Non-
common carrier submarine cable operators are also
to pay fees for any and all international bearer
circuits sold on an indefeasible right of use (IRU)
basis or leased to any customer, including
themselves or their affiliates, other than an
international common carrier authorized by the
Commission to provide U.S. international common
carrier services. See Assessment and Collection of
Regulatory Fees for Fiscal Year 2001, MD Docket
No. 01-76, Report and Order, 16 FCC Rcd 13525,
13593 (2001); Regulatory Fees Fact Sheet: What You
Owe—International and Satellite Services Licensees
for FY 2004 at 3 (rel. July 2004) (the fact sheet is
available on the FCC Web site at: http://
hraunfoss.fcc.gov/edocs_public/attachmatch/DOC-
249904 A4.pdf).

19 Tyco Comments at 7-8. We may revisit this
determination in the regulatory fee proceeding for
FY 2006.

20 Tyco proposes that the Commission use either
employee or employee-hour equivalents to establish
the regulatory fee requirements for non-common
carrier cable landing licensees. Tyco Comments at
23-25.

assessment for international carriers for
FY 2005. We note that in the FY 2005
NPRM, we stated that we would not
implement any changes to the bearer
circuit fee assessment methodology for
this FY 2005 collection cycle.21

6. Regulatory Fees for Direct Broadcast
Service (DBS) Providers and Cable
Television Operators

10. We decline to modify the FY 2005
regulatory fee assessment methodology
for DBS providers in response to the
comments of the National Cable and
Telecommunications Association
(NCTA) and American Cable
Association (ACA). NCTA argues that
cable operators pay a disproportionately
larger amount of the Commission’s
regulatory fees as compared to DBS
providers, despite the fact that they are
similarly situated competitors.22 NCTA
proposes that the Commission adopt the
same per-subscriber assessment for DBS
operators that applies to cable television
operators. DirecTV, Inc. and Echostar
Satellite L.L.C. (DirecTV & Echostar), in
joint reply comments, argue that the
cable operators have failed to make the
required showing to satisfy the legal
standard in section 9 of the Act for
changes to the Commission’s regulatory
fee structure.23 DirecTV and Echostar
further argue that the costs to the
Commission of regulating cable exceed
those associated with DBS.24

11. We agree that the cable
commenters have not made a
compelling argument, consistent with
the standard set forth in section 9(b)(3)
for “permitted amendments”, to justify
a change to the section 9 regulatory fees
for DBS operators. Moreover, the
Commission has not provided notice for
a change to the fee methodology for DBS
operators. However, the Commission
may seek further information on this
issue during FY 2006 in order to fully
explore whether there is a legal basis for
such a change and to analyze the impact
of any change in the methodology used
to assess fees both for DBS providers
and cable television operators.
Therefore, for FY 2005, we will
continue to use our current
methodology for assessing regulatory
fees for cable television operators and
DBS operators.

21FY 2005 NPRM, 70 FR at 9578, para. 16.

22 Comments of NCTA at 4-8. See also ACA
Comments at 2—3 (arguing that the difference in
regulatory fee treatment increases the burden on
cable operators in small markets).

23 Reply Comments of DirectTV and Echostar at

24]d. at 5.
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7. Multichannel Video Distribution and
Data Service (MVDDS)

12. We decline to establish a MVDDS
regulatory fee category at this time. In
our FY 2005 NPRM, we proposed that,
since MVDDS licenses were first
awarded in 2004 and equipment is still
under development, we would not
establish MVDDS as a new regulatory
fee category in FY 2005.25 We received
no comments or reply comments on this
matter. We therefore adopt our proposal
and will not establish a MVDDS
regulatory fee category for FY 2005.

8. Broadband Radio Service (BRS)/
Educational Broadband Service (EBS)
(Formerly MDS/MMDS and ITFS)

13. We note that the BRS/EBS
proceeding is currently pending.26 As
we stated in the FY 2005 NPRM, we are
exploring regulatory fee assessment
issues for BRS/EBS in that proceeding.2”
To the extent we adopt any changes to
our regulatory fee rules in that
proceeding, such changes will not be
effective in time for the FY 2005
regulatory fee assessments. We expect to
make any appropriate adjustments in
the FY 2006 regulatory fee cycle or later.

9. Regulatory Fees for AM and FM
Construction Permits

14. At the inception of our regulatory
fee program in FY 1994, the regulatory
fee amount for construction permits was
set at an amount that, when compared
to licensed stations, was commensurate
to the limited nature of station
operations under the terms of a
construction permit. However, since
1994, the amount of fees that we have
been directed to collect each year has
steadily increased, while the number of
estimated payment units for these
construction permits has steadily
decreased. This combination of
increasing expected revenue and
decreasing payment units for these
construction permits has resulted in a
regulatory unit fee that is higher than
that of some licensed stations.

15. To rectify this situation, we
proposed to set the AM, FM, VHF, and
UHF construction permit fee to be no
higher than the regulatory fee associated
with the lowest licensed station for that
fee category, noting that because there
are unit and revenue variables in

25 FY 2005 NPRM, 70 FR at 9579, para. 21.

26 See Amendment of Parts 1, 21, 73, 74 and 101
of the Commission’s Rules to Facilitate the
Provision of Fixed and Mobile Broadband Access,
Educational and Other Advanced Services in the
2150-2162 and 2500-2690 MHz Bands et al.,
Report & Order and Further Notice of Proposed
Rulemaking, 19 FCC Rcd 14165, 14293-97 (2004)
(R&0O and FNPRM).

27FY 2005 NPRM, 70 FR at 9579, paras. 22-23.

assessing the per-unit regulatory fee, it
may be necessary to make revenue
adjustments each fiscal year to keep the
per unit regulatory fee for construction
permits at the level of the lowest
licensed fee for AM, FM, VHF, and UHF
stations. We did not receive any
comments or reply comments on this
matter. Therefore, beginning in FY 2005,
we will hold fee amounts for
construction permits in each respective
fee category (e.g., AM, FM, VHF and
UHF stations) to levels no higher than
the lowest fee amounts for licensed
facilities in each respective fee category,
and if necessary, will make adjustments
across only a narrow group of media fee
categories, such as AM, FM, VHF and
UHF stations, to keep the level of the
lowest respective licensed fee.

10. Clarification of Policies and
Procedures

a. Ad Hoc Issues Concerning Our
Regulatory Fee Exemption Policies

16. Pursuant to 47 CFR 1.1162, the
Commission does not establish
regulatory fees for applicants,
permittees, and licensees who qualify as
government entities or non-profit
entities. Despite the language of 47 CFR
1.1162, we still frequently encounter
uncertainty and comments from parties
with respect to our fee exemption
policies. In our FY 2005 NPRM, we
proposed certain clarifications to our
exemption policies.28 We received no
comments or reply comments regarding
our fee exemption policies. Therefore,
we will be incorporating these
clarifications into the text of the
regulatory fee public notices that are
generated each year prior to the
collection of regulatory fees.

17. Terminology: In the ensuing
discussion, “facility” includes “station”
and “licensee” includes “permittee.”
“October 1"’ means the close of business
on October 1, the first day of the
government fiscal year. “Fee Due Date”
means the close of business on the day
determined to be the final date by which
regulatory fees must be paid. The Fee
Due Date usually occurs in August or
September. An “Exempt Entity” is a
legal entity that is relieved of the burden
of paying annual regulatory fees.

18. Determination of Fee Code for a
Facility: The fee code is determined by
the operational status of the facility as
of October 1 of each year. This involves
factors such as whether the facility is in
a Construction Permit (CP) or Licensed
status and a variety of other factors.
Every facility has a fee code.

28 F'Y 2005 NPRM, 70 FR at 9579, 9580, paras. 26—
30.

19. Facility Changes During the Year:
There is no prorating of regulatory fees.
For example, if a facility is in
construction permit status as of the
close of business October 1, but a
license is granted on or after October 2,
that facility is considered to be in
construction permit status for the entire
year. Other facility changes during the
course of the year, such as technical
changes, are treated in the same manner.

20. Establishment of Exempt Status:
State, local, and Federal government
agencies and IRS-certified not-for-profit
entities are generally exempt from
payment of regulatory fees. The
Commission requires that each exempt
entity have on file a valid IRS
Determination Letter or certification
from a government authority
documenting its exempt status. In
instances where there is a question
regarding the exempt status of an entity,
the FCC may request, at any time, for
the entity to submit an IRS
Determination Letter or certification
from a government authority that
documents its exempt status.

21. Subsidiaries of Exempt Entities:
The licensee of a facility may be distinct
from the ultimate owner. Exempt
entities may hold one or more licenses
for media facilities directly and/or
through subsidiaries. Facilities licensed
directly to an exempt entity and its
exempt subsidiaries are excused from
the regulatory fee obligation. However,
licensees that are for-profit subsidiaries
of exempt entities are subject to
regulatory fees regardless of the exempt
status of the ultimate owner.

Examples

A University owns a commercial
facility whose profits are used to
support the University and/or its
programs. If the facility is licensed to
the University directly, or to an exempt
subsidiary of the University, it is
exempt from regulatory fees. If,
however, the license is held by a for-
profit subsidiary, regulatory fees are
owed, even though the University is an
exempt entity.

A state pension fund is the majority
owner of a for-profit commercial
broadcasting firm. The facilities
licensed to the for-profit broadcasting
firm would be subject to regulatory fees,
even though it is owned by an exempt
agency.

22. Responsible Party, and the Effects
of Transfers of Control: The entity
holding the license for a facility as of
the Fee Due Date is responsible for the
regulatory fee for that facility. Eligibility
for a regulatory fee exemption is
determined by the status of the licensee
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as of the Fee Due Date, regardless of the
status of any previous licensee(s).

b. Regulatory Fee Obligations for Digital
Broadcasters

23. In our FY 2005 NPRM, we noted
that our current schedule of regulatory
fees does not include service categories
for digital broadcasters.2? Licensees in
the broadcast industry pay regulatory
fees based on their analog facilities. For
licensees that broadcast in both the
analog and digital formats, the only
regulatory fee obligation at the present
time is for their analog facility.
Moreover, a licensee that has fully
transitioned to digital broadcasting and
has surrendered its analog spectrum
would have no regulatory fee obligation
under the current fee regime. We sought
comment on whether to establish a
regulatory fee category for digital
broadcasters, but received no comments
or reply comments on this matter.30 At
this time, we will maintain the
regulatory fee obligation that applies
only for the analog facility.

c. Regulatory Fee Obligations for AM
Expanded Band Broadcasters

24. We do not require AM Expanded
Band radio stations to pay section 9
regulatory fees for their expanded band
AM station at this time. In the FY 2005
NPRM, we proposed to clarify this point
and to explain that licensees that
operate a standard band AM station
(540-1600 kHz) that is linked to an AM
Expanded Band station are subject to
regulatory fees for their standard band
station only.3? We recognized
uncertainty about the regulatory fee
status in the industry that resulted from
the fact that AM Expanded Band radio
service is not among the Commission’s
categories of general exemptions from
regulatory fees specified in the
Commission’s rules.32 We received no
comments or reply comments on this
matter.

25. We will continue to refrain from
requiring AM Expanded Band radio
stations to pay section 9 regulatory fees
for their stations. However, we note that
our decision not to require section 9
regulatory fee payments for AM
Expanded Band stations is not a
permanent exemption from regulatory
fees for AM Expanded Band Radio
Service. Because the movement to the
expanded band is voluntary and helps
to reduce interference in the standard
bandwidth, we will continue our policy
of not subjecting this relatively small

29]d. at 9580, para. 31.
30 Id., para. 33.

31]d., para. 34-36.
3247 CFR 1.1162.

group of stations to regulatory fees.
However, at some future point when the
migration of standard band broadcasters
to the Expanded Band has advanced, we
may consider establishing § 9 regulatory
fee requirements for AM Expanded
Band stations.

d. Effective Date of Payment of Multi-
Year Wireless Fees

26. The first eleven fee categories in
our Attachment D, Schedule of
Regulatory Fees, constitute a general fee
category known as multi-year wireless
fees. Regulatory fees for this category are
generally paid in advance, and for the
amount of the entire 5-year or 10-year
term of the license. Because regulatory
fees are paid at the time of license
renewal (or at the time of a new
application), these fees can be paid at
any time during the fiscal year. As a
result, there has been some confusion as
to the regulatory fee rate that should
apply at the time of license renewal.
Current fiscal year regulatory fees
generally become effective 30 or 60 days
after publication of the fees Order in the
Federal Register, or in some instances,
90 days after delivery of the Order to
Congress. Current procedures regarding
the renewal of multi-year wireless fees
stipulate that licensees may submit their
fee payments no more than 90 calendar
days prior to the expiration of their
licenses. The regulatory fee rate that
applies at the time of renewal (or at the
time of an application for a new license)
depends on the date that payment is
physically received within the 90 day
period, and how this date relates to the
“effective date”” of the current fiscal year
regulatory fees. Generally, the “effective
date” of the current fiscal year
regulatory fees is published in our fee
public notices soon after the Order is
released. If the renewal payment (or
application of a new license) is
physically received before the “effective
date,” the prior fiscal year regulatory fee
rate applies. If the renewal payment (or
application of a new license) is
physically received on or after the
“effective date”, the current fiscal year
regulatory fee rate applies.

11. Notification, Assessment and
Collection of Regulatory Fees

27. Each year, we generate public
notices and fact sheets that notify
regulatees of the fee payment due date
and provide additional information
regarding regulatory fee payment
procedures. Accordingly, in FY 2005, as
in prior years, we will make available to
all regulatees these public notices, fact
sheets and other relevant fee payment
information on our Web site at http://
www.fcc.gov/fees/regfees.html. In the

event that regulatees do not have access
to the Internet, we will mail public
notices and other relevant materials
upon request. Regulatees and the
general public may request such
information by contacting the FCC
CORES HelpDesk at (877) 4803201,
Option 4.

28. In addition to making the above
information available on-line for all of
our regulatees, we proposed in our FY
2005 NPRM to send specific regulatory
fee assessments or bills by surface mail
to regulatees in a select group of fee
categories.33 We are pursuing our billing
initiatives as part of our effort to
modernize our financial practices.
Eventually, we may expand our billing
initiatives to include all regulatory fee
service categories. For now, based on
the results of our assessment and billing
initiatives from last year, and the
resources currently available to us, we
will proceed with our various FY 2005
initiatives as described below.

a. Interstate Telecommunications
Service Providers (ITSPs)

29.In FY 2001, we began sending pre-
completed FCC Form 159-W
assessments to carriers in an effort to
assist them in paying the Interstate
Telecommunications Service Provider
(ITSP) regulatory fee.3¢ The fee amount
on FCC Form 159-W was calculated
from the FCC Form 499-A report, which
carriers are required to submit by April
1st of each year. Throughout FY 2002
and FY 2003, we refined the FCC Form
159-W to simplify the regulatory fee
payment process.3> In FY 2004, we
generated and mailed the same pre-
completed FCC Form 159-W'’s to
carriers under the same dissemination
procedures, but we informed them that
we will be treating the amount due on
Form 159-W as a bill, rather than as an

33 FY 2005 NPRM, 70 FR at 9575, paras. 38—61.
We clarify the distinction between an assessment
and a bill. An “assessment” is a proposed statement
of the amount of regulatory fees owed by an entity
to the Commission (or proposed subscriber count to
be ascribed for purposes of setting the entity’s
regulatory fee). An assessment is not entered into
the Commission’s accounts receivable system as a
current debt. A “bill” is automatically entered into
our financial records as a debt owed to the
Commission. Bills reflect the amount owed and
have a due date of the last day of the fee payment
window. Consequently, if a bill is not paid by the
due date, it becomes delinquent and is subject to
our debt collection procedures. See also 47 CFR
1.1161(c), 1.1164(f)(5), 1.1910.

34 See Assessment and Collection of Regulatory
Fees for Fiscal Year 2001, Report and Order, 16 FCC
Red 13525, at 13590, para. 67 (2001) (FY 2001
Report and Order). See also FCC Public Notice—
Common Carrier Regulatory Fees (August 3, 2001)
at 4.

35 Beginning in FY 2002, the Form 159-W
included a payment section that allowed carriers
the opportunity to send in Form 159-W in lieu of
completing Form 159 Remittance Advice Form.
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assessment. Other than the manner in
which Form 159-W payments were
entered into our financial system,
carriers experienced no procedural
changes regarding the use of the FCC
Form 159-W when submitting payment
of their FY 2004 ITSP regulatory fees. In
our FY 2005 NPRM, we sought comment
on this billing initiative and on ways to
improve it.

30. We received no comments or reply
comments on our ITSP billing initiative
for FY 2005. We will continue our ITSP,
Form 159-W, billing initiative in FY
2005.

b. Satellite Space Station Licensees

31. In FY 2004, for the first time, we
mailed regulatory fee bills through
surface mail to all licensees in our two
satellite space station service categories.
Specifically, geostationary orbit space
station (“GSO”’) licensees received bills
for their operational satellites; 3¢ and
non-geostationary orbit space station
(“NGSO”) licensees received bills for
their systems.37 In our FY 2005 NPRM,
we proposed to continue our billing
initiative for our GSO and NGSO
satellite space station categories. We
sought comment on this proposal and
received comments from the Satellite
Industry Association (“SIA™).

32. SIA states that its members
experienced a wide range of problems
with our billing system in FY 2004. For
example, in some cases licensees did
not receive a pre-printed bill for all of
their space stations.38 Several satellite
operators report that they received bills
that substantially undercounted the
number of space stations for which they
owed fees. However, the bills that were
issued in FY 2004 lacked call sign
information, making it impossible for
most operators to determine which
satellites were missing from their bills.
SIA offered suggestions for improving
the process.39

36 ““Satellites’ are in operation on the first day of
the fiscal year and not co-located with and
technically identical to another operational satellite
(i.e., not functioning as a spare satellite) on the first
day of the fiscal year.

37 “Systems” are licensed by the Commission and
operational on the first day of the fiscal year.

38 SIA Comments at 11.

39 Id. Specifically, SIA suggests: (1) Licensees
should be issued a single bill that lists all the space
stations for which the Commission believes the
licensee owes fees; (2) call signs should be included
on bills so that licensees can verify the accuracy of
the billing information; (3) procedures should be in
place to permit a bill to be modified or
supplemented if it is incorrect; (4) bills should be
mailed well in advance of the payment deadline so
that licensees have a reasonable period to review
the bill, seek additional information, if needed, and
correct any errors prior to the payment due date;
and (5) the Commission staff members who are
knowledgeable about satellite licensing should be

33. We have modified our Fee Filer
online payment system so that it will
address most of SIA’s suggested
corrective measures.*® We will address
SIA’s other suggestions by generating
and mailing the bills at the earliest
allowable date after this FY 2005 Order
becomes effective. We will also ensure
that we will have knowledgeable staff
available to assist licensees with their
billing questions and to resolve any bill
disputes.

c. Media Services Licensees

34. In our FY 2005 NPRM, we
proposed that we would continue to
generate regulatory fee assessment
postcards for media services following
the same procedures we used in FY
2004. We noted that we mail the
postcards on a per-facility basis and that
they serve to provide parties with the
fee payment due date and the assessed
fee amount for the facility (as well as the
data attributes that were used to
determine the amount).4? We received
no comments or reply comments on our
proposal. We will continue our
assessment initiative for media services
entities as we originally proposed.
Specifically, we will mail a single round
of postcards to licensees and their other
known points of contact in our
Consolidated Database System (CDBS)
and Commission Registration System
(CORES)—our two official databases for
media services. By doing so, licensees
and their points of contact will all be
furnished with the same fee information
for the facility in question. The
postcards will direct parties to a
Commission-authorized Web site to
update or correct fee information
regarding the facility, or to certify their

available to assist licensees by answering questions
and resolving problems.

40 Although the process of mailing one bill per
space station will continue unchanged, Fee Filer
will automatically find and consolidate all
regulatory fees which have been billed, based upon
FGC Registration Number (FRN) and password
entered. Information that describes each individual
fee will include FRN, call sign, and the fee amount.
This information will be subject to review by the
Fee Filer user, who can then make modifications,
deletions or additions online. After the user
confirms the details of each fee, he/she may print
a one-page Remittance Voucher which is to
accompany the payment. The one-page Remittance
Voucher will reflect the total payment and the
detail applicable to that summary payment.

41Fee assessments were issued for AM and FM
Radio Stations, AM and FM Construction Permits,
FM Translators/Boosters, VHF and UHF Television
Stations, VHF and UHF Television Construction
Permits, Satellite Television Stations, Low Power
Television (LPTV) Stations, and LPTV Translators/
Boosters. Fee assessments were not issued for
broadcast auxiliary stations, nor will they be issued
for them in FY 2005.

fee-exempt status if need be.#2 The
postcards will also provide the
telephone number of our FCC CORES
Help Desk at (877) 480-3201, Option 4,
in the event that parties need additional
assistance.

35. We emphasize that parties must
still submit a completed Form 159 with
their fee payment, despite having
received an assessment postcard. The
postcards are not to be used as a
substitute for completing a Form 159.
We cannot guarantee that a party’s
regulatory fees will be posted accurately
against its account if a completed Form
159 is not returned with the fee
payment. We also emphasize that the
facility ID is the most important data
element that parties need to include on
their completed Form 159. The facility
ID is a unique identifier that never
changes over the course of a facility’s
existence (unlike its call sign). We
prominently display each facility’s
facility ID on its assessment postcard,
and our Form 159 filing instructions
require that each facility’s facility ID
(and call sign) needs to be provided.
However, each year we typically receive
many incomplete Form 159s that do not
provide the facility ID of the facility
whose fee is being paid.

d. Cable Television Subscribers

36. We adopt our proposal to generate
fee assessment letters for cable operators
who are on file as having paid FY 2004
regulatory fees for their basic cable
subscribers.43 We received no
comments or reply comments on this
issue. Under our proposal, our
assessment letter to each operator would
announce the due date for payment of
FY 2005 regulatory fees; reflect the
subscriber count for which the operator
paid FY 2004 regulatory fees; and
request that the operator access a
Commission-authorized Web site to
provide its aggregate count of basic
cable subscribers as of December 31,
2004—the date that cable operators are
to use as the basis for determining their
regulatory fee obligations for basic cable
subscribers. If the number of subscribers
as of December 31, 2004 differs from the
number paid for FY 2004, operators
would be required to provide a brief
explanation for the differing subscriber
counts and indicate when the difference
occurred. Cable operators who do not
have access to the Internet would be
able to contact the FCC CORES Help
Desk at (877) 480-3201, Option 4, to
provide their subscriber count as of

42 The Commission-authorized Web site will be
available on-line throughout this summer. The site’s
Web address is http://www.fccfees.com.

43 FY 2005 NPRM, 70 FR at 9583, para. 57.
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December 31, 2004. Payment procedures
for FY 2005 regulatory fees are the same
as they were in previous years. For
example, cable operators are to
complete the FCC Form 159 Remittance
Advice when making their payment,
and are to certify their December 31,
2004 subscriber count in Block 30 of the
Form 159.

37. We also sought comment on a
proposal to require the cable television
operators to annually report their basic
subscriber counts to the Commission
prior to paying regulatory fees for the
fiscal year in question.44 The
Commission proposed to use the
reported subscriber counts to audit
regulatory fee payments that are
collected later in the fiscal year. NCTA
was the only commenter on this
proposal. NCTA agreed that a June 1st
reporting requirement could be met
with accurate subscriber information
from the previous year and would not
be unduly burdensome for operators to
file.45 We do not adopt a subscriber
reporting requirement at this time. We
will continue to assess our need for
information to manage the regulatory fee
assessment program and may revisit this
issue in the future.

B. FY 2005 Fee Determination and FY
2004 Reconsideration

12. Commercial Mobile Radio Service
(CMRS) Providers

38. In this section, we address the
arguments presented by Cingular and
CTIA in their comments to the FY 2005
NPRM. In addition, we address
Cingular’s petition for reconsideration
of the Commission’s FY 2004 Report
and Order and the comments filed in
response to Cingular’s petition.46

39. Prior to FY 2004, the Commission
relied on Cellular, PCS, and SMR
providers to compute and submit the
regulatory fee applicable to them based
on the number of their subscribers.
Beginning in fiscal year 2004, the
Commission decided to take an
alternative approach and adopted a
system of mailing assessments to
Cellular, PCS, and SMR providers based
on subscriber data contained in their

44 ]d., paras. 60—61.

45 NCTA Comments at 2.

46 See Cingular Wireless LLC Petition for
Reconsideration, MD Docket No. 04-73, filed Aug.
6, 2004 (Cingular Petition). We received comments
in support of the Cingular Petition from CTIA—The
Wireless Association™ (CTIA) and joint comments
from seven wireless carriers (American Cellular
Corporation, AT&T Wireless Services, Inc., Dobson
Cellular Systems, Inc., Nextel Communications,
Inc., Sprint Corporation, T-Mobile USA, Inc., and
Western Wireless Corporation) (Wireless Carriers).
We also received reply comments in support of the
petition from the Rural Telecommunications Group,
Inc. (RTG).

Numbering Resource Utilization
Forecast (NRUF) reports.4” NRUF data is
collected by the North American
Numbering Plan Administrator
(NANPA) to monitor the utilization of
telephone numbers by carriers. For
purposes of assessing regulatory fees,
the Commission uses the count of
“assigned” telephone numbers (TN’s) 48
stated by carriers in their NRUF reports
(adjusted for porting).4°® For carriers not
required to file NRUF reports, the self-
computation method still applies.5°

40. We disagree with the arguments of
Cingular, CTIA, and others that the
NRUF data are not sufficiently accurate
for the purpose of assessing regulatory
fees for the three classes of Commercial
Mobile Radio Service (CMRS)
providers—the Cellular Radiotelephone
Service, the Personal Communications
Service (PCS), and the Specialized
Mobile Radio (SMR) Service. Evidence
of the accuracy and reliability of the
NRUF data can be found in the fact that
while the initial FY 2004 assessment
letters calculated regulatory fees based
on approximately 162.36 million
numbers, the reconciliation process,
based on provider responses, revised the
regulatory fee assessment by only 1.4
percent (to 160.02 million numbers).
Further evidence of the reliability of the
NRUF data is that in FY 2004, we issued
127 initial assessment letters to CMRS
providers. Only 3.2 percent of the
respondents had adjustments of greater
than 5,000 subscribers but less than
20,000; and only 5.5 percent had
adjustments of greater than 20,000
subscribers. This experience indicates
that NRUF data is sufficiently reliable
and accurate for the purposes of
assessing section 9 regulatory fees. We
therefore reject Cingular’s request to
reconsider the use of NRUF data in
calculating FY 2004 fees for these three
classes of CMRS carriers. We will also
continue to rely on the NRUF data for
the FY 2005 regulatory fee assessments
for these carriers.

41. Further, we find no basis for the
assertion in Cingular’s petition that a
lack of clarity in the NRUF definition of
“intermediate’” TN’s (number made

47 FY 2004 Report and Order, 19 FCC Rcd at
11,675-76 para. 45.

48 “Assigned” numbers are ‘“numbers working in
the Public Switched Telephone Network under an
agreement such as a contract or tariff at the request
of specific end users or customers for their use, or
numbers not yet working but having a customer
service order pending.” Instructions for Utilization
and Forecast Forms, FCC Form 502 (Jun. 2003).

49 The porting information is developed from the
telephone number porting database managed by the
Local Number Portability Administrator, NeuStar,
Inc.

50 'Y 2004 Report and Order, 19 FCC Rcd at
11,677 para. 49.

available for use by another
telecommunications carrier or non-
carrier entity) unduly complicates the
correction process and makes the NRUF
data unreliable.5? The Commission’s fee
assessment is based only on the number
of “assigned” TN’s stated in the NRUF
report. Thus, to the extent that a carrier
categorizes TN’s as “intermediate,” it
has no need to make a correction.

42. These facts suggest that using
NRUF data has not led to inaccurate or
unfair assessments for CMRS providers.
They also demonstrate that the
Commission has a method to address
and correct for potential anomalies that
the NRUF data may implicate. We
therefore disagree with Cingular and
others that using NRUF data, combined
with the reconciliation process, may
result in overpayment of regulatory
fees.52 In fact, using NRUF data, which
is subject to verification, will likely
produce more accurate assessments than
the self-assessment method the
Commission previously used. Our
experience in FY 2004 indicates that—
far from being overly burdensome—this
process offers CMRS providers an
opportunity to correct potential errors in
their data for section 9 regulatory fee
assessment purposes.>3

43. We also reject the arguments of
Cingular and others that the two-step
process that we established in the FY
2004 Report and Order—sending an
initial assessment letter, which a CMRS
provider may correct, followed by a
final assessment letter—is unduly
burdensome.54 Cingular maintains that
the correction process contemplates a
burdensome number-by-number
reconciliation of the NRUF data and a
carrier’s actual subscriber count. We
clarify that carriers are not required to
perform number-by-number
reconciliations when making
corrections. Carriers may make
corrections on an aggregate basis. We
will review the letters, and decide
whether to accept the revised totals.
Based upon this feedback, we will send
out a second assessment letter that will
coincide with the payment period of
regulatory fees. This second assessment
letter with aggregate totals will
constitute the basis upon which FY
2005 regulatory fees will be paid. If we
receive no response to our initial
assessment letter within 21 days, we
will assume that no corrections are
required and the final assessment letter,
which is mailed approximately 30 days

51 Cingular Petition at 4-5.

52 Cingular Petition at 3, 5-6.

53 Cingular Petition at 5-6. See also CTIA
Comments at 3.

54 Cingular Petition at 5-6.
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after the initial letter, will base the fee
payment due on the number of
subscribers listed on the initial
assessment. In response to Cingular’s
questions as to whether the Commission
intends to allow carriers to correct so-
called “contaminated numbers”
(numbers used by a thousands-block
carrier before donating the remainder of
the block to the pool),>® we clarify that
carriers are permitted to address
“contaminated numbers.” Paragraph 46
of the FY 2004 Report and Order
specifically links the correction process
with the problem of “contaminated
numbers.” To the extent that paragraph
46 of the FY 2004 Report and Order
does not unequivocally provide that
carriers may correct the initial
assessment letter to account for
“contaminated numbers,” we hereby
clarify that they may do so.

44. We will continue to use the two-
step process for assessing section 9
regulatory fees on CMRS providers as
proposed in the FY 2005 NPRM.56
Specifically, we will continue to mail an
initial regulatory fee assessment to
CMRS providers based on information
they submit on their NRUF forms. The
initial assessment letter will include a
list of the carriers’ Operating Company
Numbers (OCNs), and an aggregate total
of assigned numbers (adjusted for
porting) upon which the assessment is
based.57 If the number of subscribers on
the initial assessment letter differs from
the data included on their NRUF forms,
CMRS providers may amend their initial
assessment letter to identify their
subscriber count as of December 31,
2004.

III. Procedural Matters
A. Payment of Regulatory Fees
1. De Minimis Fee Payment Liability

45. As in the past, regulatees whose
total FY 2005 regulatory fee liability,
including all categories of fees for which
payment is due, amounts to less than
$10 will be exempted from payment of
FY 2005 regulatory fees.

55 Cingular Petition at 3.

56 See Y 2005 NPRM, 70 FR at 9579, para. 51—
52.

57 Additionally, paragraph 48 of the FY 2004
Report and Order indicates that “[i]f some
subscribers are no longer customers, but have been
assigned to another company, please indicate the
company which has acquired these subscribers.”
Cingular suggests that it is unnecessary to report
numbers because the Commission already takes
ported numbers into account using the LNP
database. Cingular Petition at 3. We agree with
Cingular that it is generally unnecessary to correct
ported numbers.

2. Standard Fee Calculations and
Payment Dates for Annual Regulatory
Fees

46. The responsibility for payment of
annual regulatory fees by service
category is as follows: 58

(a) Media Services: The responsibility
for the payment of regulatory fees rests
with the holder of the permit or license
as of October 1, 2004. However, in
instances where a license or permit is
transferred or assigned after October 1,
2004, responsibility for payment rests
with the holder of the license or permit
at the time payment is due.

(b) Wireline (Common Carrier)
Services: Fees must be paid for any
authorization issued on or before
October 1, 2004. However, where a
license or permit is transferred or
assigned after October 1, 2004,
responsibility for payment rests with the
holder of the license or permit at the
time payment is due.

(c) Wireless Services: Commercial
Mobile Radio Service (CMRS) cellular,
mobile, and messaging services (fees
based upon a subscriber, unit or circuit
count): Fees must be paid for any
authorization issued on or before
October 1, 2004. The number of
subscribers, units or circuits on
December 31, 2004 will be used as the
basis from which to calculate the fee

ayment.

(d) Multichannel Video Programming
Distributor Services (basic cable
television subscribers and CARS
licenses): The number of subscribers on
December 31, 2004 will be used as the
basis from which to calculate the fee
payment.5° For CARS licensees, fees
must be paid for any authorization
issued on or before October 1, 2004. The
responsibility for the payment of
regulatory fees for CARS licenses rests
with the holder of the permit or license
on October 1, 2004. However, in
instances where a CARS license or
permit is transferred or assigned after
October 1, 2004, responsibility for

58 Note that regulatees in the service categories
that are shaded in grey in Attachment D do not pay
annual regulatory fees. We collect regulatory fees
from these entities in advance to cover the term of
license. Fee payments from these entities are
submitted along with their initial authorization or
renewal application when that application is filed.

59 Cable television system operators should
compute their basic subscribers as follows: Number
of single family dwellings + number of individual
households in multiple dwelling unit (apartments,
condominiums, mobile home parks, etc.) paying at
the basic subscriber rate + bulk rate customers +
courtesy and free service customers. Note: Bulk-
Rate Customers = Total annual bulk-rate charge
divided by basic annual subscription rate for
individual households. Operators may base their
count on “‘a typical day in the last full week” of
December 2004, rather than on a count as of
December 31, 2004.

payment rests with the holder of the
license or permit at the time payment is
due.

(e) International Services: For earth
stations and geostationary orbit space
stations, payment is calculated on a per
operational station basis. For non-
geostationary orbit satellite systems,
payment is calculated on a per
operational system basis. The
responsibility for the payment of
regulatory fees rests with the holder of
the permit or license on October 1,
2004. However, in instances where a
license or permit is transferred or
assigned after October 1, 2004,
responsibility for payment rests with the
holder of the license or permit at the
time payment is due. For international
bearer circuits, payment is calculated on
a per active circuit basis as of December
31, 2004.

47. We strongly recommend that
entities who will be submitting more
than twenty-five (25) Form 159-C’s use
the electronic Fee Filer program when
sending their regulatory fee payment.
We will, for the convenience of payers,
accept fee payments made in advance of
the normal formal window for the
payment of regulatory fees.

3. Limitations on Credit Card
Transactions

48. The U.S. Treasury has advised the
Commission that it may begin rejecting
Credit Card transactions greater than
$99,999.99 from a single credit card in
a single day. The U.S. Treasury has
published Bulletin No. 2005-03 in
which Federal Agencies are directed to
limit credit card collections per these
rules. The Commission will institute
policies to conform to the U.S. Treasury
policy. Entities needing to remit
amounts of $100,000.00 or greater
should use check, ACH or Fed Wire
payment methods. Additional
information can be found at http://
www.fcc.gov/fees.

B. Enforcement

49. As a reminder to all licensees,
section 159(c) of the Communications
Act requires us to impose an additional
charge as a penalty for late payment of
any regulatory fee. As in years past,
Failure to pay regulatory fees and/or any
late payment penalty will subject
regulatees to sanctions, including the
provisions set forth in the Debt
Collection Improvement Act of 1996
(“DCIA”). We also assess administrative
processing charges on delinquent debts
to recover additional costs incurred in
processing and handling the related
debt pursuant to the DCIA and section
1.1940(d) of the Commission’s rules.
These administrative processing charges
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will be assessed on any delinquent
regulatory fee, in addition to the 25
percent late charge penalty. Partial
underpayments of regulatory fees are
treated in the following manner. The
licensee will be given credit for the
amount paid, but if it is later
determined that the fee paid is incorrect
or was submitted after the deadline
date, the 25 percent late charge penalty
will be assessed on the portion that is
submitted after the filing window.

50. Furthermore, we amended our
regulatory fee rules effective November
1, 2004, to provide that we will
withhold action on any applications or
other requests for benefits filed by
anyone who is delinquent in any non-
tax debts owed to the Commission
(including regulatory fees) and will
ultimately dismiss those applications or
other requests if payment of the
delinquent debt or other satisfactory
arrangement for payment is not made.
See 47 CFR 1.1161(c), 1.1164(f)(5), and
1.1910. Failure to pay regulatory fees
can also result in the initiation of a
proceeding to revoke any and all
authorizations held by the delinquent

payer.
C. Congressional Review Act Analysis

51. The Commission will send a copy
of this Order in MD Docket No. 05-59
and Order on Reconsideration in MD
Docket No. 04-73 in a report to be sent
to Congress and the General Accounting
Office pursuant to the Congressional
Review Act, see 5 U.S.C. 801(a)(1)(A).

IV. Ordering Clauses

52. Accordingly, it is ordered
pursuant to sections 4(i) and (j), 9, and
303(r) of the Communications Act of
1934, as amended, 47 U.S.C. 154(i),
154(j), 159, and 303(r) that the FY 2005
9 regulatory fee assessment
requirements are adopted as specified
herein.

53. It is further ordered, pursuant to
sections 4(i) and (j), 9, 303(r), and 405
of the Communications Act of 1934, 47
U.S.C. 154(i), 154(j), 159, 303(r), and
405, 47 U.S.C. 405 and 47 CFR 1.106
that the Petition for Reconsideration,
filed August 6, 2004, by Cingular
Wireless LLC is denied.

54. It is further ordered that part 1 of
the Commission’s rules are amended as
set forth in Attachment G, and that these
rules shall become effective August 22,
2005.

55. It is further ordered that the
Commission’s Consumer and
Governmental Affairs Bureau, Reference
Information Center, shall send a copy of
this Order in MD Docket No. 05-59 and
Order on Reconsideration in MD Docket
No. 04-73, including the Final

Regulatory Flexibility Analysis, to the
Chief Counsel for Advocacy of the U.S.
Small Business Administration.

56. It is further ordered that this
proceeding is terminated.

Federal Communications Commission.
Marlene H. Dortch,
Secretary.

Attachment A—Final Regulatory
Flexibility Analysis

57. As required by the Regulatory
Flexibility Act (RFA),89 the Commission
prepared an Initial Regulatory
Flexibility Analysis (IRFA) of the
possible significant economic impact on
small entities by the policies and rules
in its Notice of Proposed Rulemaking, In
the Matter of Assessment and Collection
of Regulatory Fees for Fiscal Year 2005.
Written public comments were sought
on the FY 2005 fees proposal, including
comments on the IRFA. This present
Final Regulatory Flexibility Analysis
(FRFA) conforms to the RFA.61

I. Need for, and Objectives of, the
Proposed Rules

58. This rulemaking proceeding is
initiated to amend the Schedule of
Regulatory Fees in the amount of
$280,098,000, the amount that Congress
has required the Commission to recover.
The Commission seeks to collect the
necessary amount through its revised
Schedule of Regulatory Fees in the most
efficient manner possible and without
undue public burden.

II. Summary of Significant Issues
Raised by Public Comments in
Response to the IRFA

59. None.

III. Description and Estimate of the
Number of Small Entities to Which the
Proposed Rules Will Apply

60. The RFA directs agencies to
provide a description of, and where
feasible, an estimate of the number of
small entities that may be affected by
the proposed rules and policies, if
adopted.62 The RFA generally defines
the term ““small entity” as having the
same meaning as the terms ‘‘small
business,” “small organization,” and
“small governmental jurisdiction.” 63 In
addition, the term ““small business” has
the same meaning as the term ‘‘small
business concern’” under the Small

605 U.S.C. 603. The RFA, 5 U.S.C. 601-612 has
been amended by the Contract With America
Advancement Act of 1996, Public Law 104-121,
110 Stat. 847 (1996) (CWAAA). Title II of the
CWAAA is the Small Business Regulatory
Enforcement Fairness Act of 1996 (SBREFA).

615 U.S.C. 604

625 U.S.C. 603(b)(3).

635 U.S.C. 601(6).

Business Act.¢ A “small business
concern’’ is one which: (1) Is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) satisfies any additional criteria
established by the SBA.65

61. Small Businesses. Nationwide,
there are a total of 22.4 million small
businesses, according to SBA data.66

62. Small Organizations. Nationwide,
there are approximately 1.6 million
small organizations.57

63. Small Governmental Jurisdictions.
The term ““small governmental
jurisdiction” is defined as “governments
of cities, towns, townships, villages,
school districts, or special districts, with
a population of less than fifty
thousand.” 68 As of 1997, there were
approximately 87,453 governmental
jurisdictions in the United States.6® This
number includes 39,044 county
governments, municipalities, and
townships, of which 37,546
(approximately 96.2%) have
populations of fewer than 50,000, and of
which 1,498 have populations of 50,000
or more. Thus, we estimate the number
of small governmental jurisdictions
overall to be 84,098 or fewer.

64. We have included small
incumbent local exchange carriers in
this present RFA analysis. As noted
above, a ““small business’ under the
RFA is one that, inter alia, meets the
pertinent small business size standard
(e.g., a telephone communications
business having 1,500 or fewer
employees), and ‘““is not dominant in its
field of operation.” 70 The SBA’s Office
of Advocacy contends that, for RFA
purposes, small incumbent local
exchange carriers are not dominant in
their field of operation because any such
dominance is not “national” in scope.”?

645 U.S.C. 601(3) (incorporating by reference the
definition of “small-business concern” in the Small
Business Act, 15 U.S.C. 632). Pursuant to 5 U.S.C.
601(3), the statutory definition of a small business
applies “‘unless an agency, after consultation with
the Office of Advocacy of the Small Business
Administration and after opportunity for public
comment, establishes one or more definitions of
such term which are appropriate to the activities of
the agency and publishes such definition(s) in the
Federal Register.”

6515 U.S.C. 632.

66 See SBA, Programs and Services, SBA
Pamphlet No. CO-0028, at page 40 (July 2002).

67 Independent Sector, The New Nonprofit
Almanac & Desk Reference (2002).

685 U.S.C. 601(5).

691J.S. Census Bureau, Statistical Abstract of the
United States: 2000, Section 9, pages 299-300,
Tables 490 and 492.

7015 U.S.C. 632.

71 Letter from Jere W. Glover, Chief Counsel for
Advocacy, SBA, to William E. Kennard, Chairman,
FCC (May 27, 1999). The Small Business Act
contains a definition of “small-business concern,”
which the RFA incorporates into its own definition

Continued
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We have therefore included small
incumbent local exchange carriers in
this RFA analysis, although we
emphasize that this RFA action has no
effect on Commission analyses and
determinations in other, non-RFA
contexts.

65. Incumbent Local Exchange
Carriers (LECs). Neither the Commaission
nor the SBA has developed a small
business size standard specifically for
incumbent local exchange services. The
appropriate size standard under SBA
rules is for the category Wired
Telecommunications Carriers. Under
that size standard, such a business is
small if it has 1,500 or fewer
employees.”2 According to Commission
data,”3 1,337 carriers have reported that
they are engaged in the provision of
incumbent local exchange services. Of
these 1,337 carriers, an estimated 1,032
have 1,500 or fewer employees and 305
have more than 1,500 employees.
Consequently, the Commission
estimates that most providers of
incumbent local exchange service are
small businesses that may be affected by
these rules.

66. Competitive Local Exchange
Carriers (CLECs), Competitive Access
Providers (CAPs), “‘Shared-Tenant
Service Providers,” and “Other Local
Service Providers.” Neither the
Commission nor the SBA has developed
a small business size standard
specifically for these service providers.
The appropriate size standard under
SBA rules is for the category Wired
Telecommunications Carriers. Under
that size standard, such a business is
small if it has 1,500 or fewer
employees.”* According to Commission
data,”> 609 carriers have reported that
they are engaged in the provision of
either competitive access provider
services or competitive local exchange
carrier services. Of these 609 carriers, an
estimated 458 have 1,500 or fewer
employees and 151 have more than
1,500 employees. In addition, 16
carriers have reported that they are
“Shared-Tenant Service Providers,” and
all 16 are estimated to have 1,500 or

of “small business.” See 15 U.S.C. 632(a) (Small
Business Act); 5 U.S.C. 601(3) (RFA). SBA
regulations interpret “small business concern” to
include the concept of dominance on a national
basis. See 13 CFR 121.102(b).

7213 CFR 121.201, North American Industry
Classification System (NAICS) code 517110
(changed from 13310 in October 2002).

73 FCC, Wireline Competition Bureau, Industry
Analysis and Technology Division, “Trends in
Telephone Service” at Table 5.3, Page 5-5 (Aug.
2003) (hereinafter “Trends in Telephone Service”).
This source uses data that are current as of
December 31, 2001.

7413 CFR 121.201, NAICS code 517110 (changed
from 513310 in October 2002).

75 “Trends in Telephone Service” at Table 5.3.

fewer employees. In addition, 35
carriers have reported that they are
“Other Local Service Providers.”” Of the
35, an estimated 34 have 1,500 or fewer
employees and one has more than 1,500
employees. Consequently, the
Commission estimates that most
providers of competitive local exchange
service, competitive access providers,
“‘Shared-Tenant Service Providers,” and
“Other Local Service Providers” are
small entities that may be affected by
these rules.

67. Local Resellers. The SBA has
developed a small business size
standard for the category of
Telecommunications Resellers. Under
that size standard, such a business is
small if it has 1,500 or fewer
employees.”® According to Commission
data,”? 133 carriers have reported that
they are engaged in the provision of
local resale services. Of these, an
estimated 127 have 1,500 or fewer
employees and six have more than 1,500
employees. Consequently, the
Commission estimates that the majority
of local resellers are small entities that
may be affected by these rules.

68. Toll Resellers. The SBA has
developed a small business size
standard for the category of
Telecommunications Resellers. Under
that size standard, such a business is
small if it has 1,500 or fewer
employees.”8 According to Commission
data,”® 625 carriers have reported that
they are engaged in the provision of toll
resale services. Of these, an estimated
590 have 1,500 or fewer employees and
35 have more than 1,500 employees.
Consequently, the Commission
estimates that the majority of toll
resellers are small entities that may be
affected by these rules.

69. Payphone Service Providers
(PSPs). Neither the Commission nor the
SBA has developed a small business
size standard specifically for payphone
services providers. The appropriate size
standard under SBA rules is for the
category Wired Telecommunications
Carriers. Under that size standard, such
a business is small if it has 1,500 or
fewer employees.?? According to
Commission data,8! 761 carriers have
reported that they are engaged in the
provision of payphone services. Of
these, an estimated 757 have 1,500 or
fewer employees and four have more

7613 CFR 121.201, NAICS code 517310 (changed
from 513330 in October 2002).

77 “Trends in Telephone Service’ at Table 5.3.

7813 CFR 121.201, NAICS code 517310 (changed
to 513330 in October 2002).

79 “Trends in Telephone Service’ at Table 5.3.

8013 CFR 121.201, NAICS code 517110 (changed
from 513310 in October 2002).

81 “Trends in Telephone Service” at Table 5.3.

than 1,500 employees. Consequently,
the Commission estimates that the
majority of payphone service providers
are small entities that may be affected
by these rules.

70. Interexchange Carriers (IXCs).
Neither the Commission nor the SBA
has developed a small business size
standard specifically for providers of
interexchange services. The appropriate
size standard under SBA rules is for the
category Wired Telecommunications
Carriers. Under that size standard, such
a business is small if it has 1,500 or
fewer employees.?2 According to
Commission data,83 261 carriers have
reported that they are engaged in the
provision of interexchange service. Of
these, an estimated 223 have 1,500 or
fewer employees and 38 have more than
1,500 employees. Consequently, the
Commission estimates that the majority
of IXCs are small entities that may be
affected by these rules.

71. Operator Service Providers
(OSPs). Neither the Commission nor the
SBA has developed a small business
size standard specifically for operator
service providers. The appropriate size
standard under SBA rules is for the
category Wired Telecommunications
Carriers. Under that size standard, such
a business is small if it has 1,500 or
fewer employees.?* According to
Commission data,8> 23 carriers have
reported that they are engaged in the
provision of operator services. Of these,
an estimated 22 have 1,500 or fewer
employees and one has more than 1,500
employees. Consequently, the
Commission estimates that the majority
of OSPs are small entities that may be
affected by these rules.

72. Prepaid Calling Card Providers.
Neither the Commission nor the SBA
has developed a small business size
standard specifically for prepaid calling
card providers. The appropriate size
standard under SBA rules is for the
category Telecommunications Resellers.
Under that size standard, such a
business is small if it has 1,500 or fewer
employees.8% According to Commission
data,8” 37 carriers have reported that
they are engaged in the provision of
prepaid calling cards. Of these, an
estimated 36 have 1,500 or fewer
employees and one has more than 1,500
employees. Consequently, the
Commission estimates that the majority

8213 CFR 121.201, NAICS code 517110 (changed
from 513310 in October 2002).

83 “Trends in Telephone Service” at Table 5.3.

8413 CFR 121.201, NAICS code 517110 (changed
from 513310 in October 2002).

85 “Trends in Telephone Service” at Table 5.3.

8613 CFR 121.201, NAICS code 517310 (changed
from 513330 in October 2002).

87 “Trends in Telephone Service” at Table 5.3.
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of prepaid calling card providers are
small entities that may be affected by
these rules.

73. 800 and 800-Like Service
Subscribers.88 Neither the Commission
nor the SBA has developed a small
business size standard specifically for
800 and 800-like service (“toll free”)
subscribers. The appropriate size
standard under SBA rules is for the
category Telecommunications Resellers.
Under that size standard, such a
business is small if it has 1,500 or fewer
employees.89 The most reliable source
of information regarding the number of
these service subscribers appears to be
data the Commission collects on the
800, 888, and 877 numbers in use.90
According to our data, at the end of
January, 1999, the number of 800
numbers assigned was 7,692,955; the
number of 888 numbers assigned was
7,706,393; and the number of 877
numbers assigned was 1,946,538. We do
not have data specifying the number of
these subscribers that are not
independently owned and operated or
have more than 1,500 employees, and
thus are unable at this time to estimate
with greater precision the number of toll
free subscribers that would qualify as
small businesses under the SBA size
standard. Consequently, we estimate
that there are 7,692,955 or fewer small
entity 800 subscribers; 7,706,393 or
fewer small entity 888 subscribers; and
1,946,538 or fewer small entity 877
subscribers.

74. International Service Providers.
The Commission has not developed a
small business size standard specifically
for providers of international service.
The appropriate size standards under
SBA rules are for the two broad
categories of Satellite
Telecommunications and Other
Telecommunications. Under both
categories, such a business is small if it
has $12.5 million or less in average
annual receipts.91 For the first category
of Satellite Telecommunications,
Census Bureau data for 1997 show that
there were a total of 324 firms that
operated for the entire year.92 Of this
total, 273 firms had annual receipts of
under $10 million, and an additional 24

88 We include all toll-free number subscribers in
this category, including those for 888 numbers.

8913 CFR 121.201, NAICS code 517310 (changed
from 513330 in October 2002).

90FCC, Common Carrier Bureau, Industry
Analysis Division, Study on Telephone Trends,
Tables 21.2, 21.3, and 21.4 (Feb. 19, 1999).

9113 CFR 121.201, NAICS codes 517410 and
517910 (changed from 513340 and 513390 in
October 2002).

927J.S. Census Bureau, 1997 Economic Census,
Subject Series: Information, “Establishment and
Firm Size (Including Legal Form of Organization),”
Table 4, NAICS code 513340 (issued October 2000).

firms had receipts of $10 million to
$24,999,999. Thus, the majority of
Satellite Telecommunications firms can
be considered small.

75. The second category—Other
Telecommunications—includes
“establishments primarily engaged in
* * * providing satellite terminal
stations and associated facilities
operationally connected with one or
more terrestrial communications
systems and capable of transmitting
telecommunications to or receiving
telecommunications from satellite
systems.” 93 According to Census
Bureau data for 1997, there were 439
firms in this category that operated for
the entire year.9¢ Of this total, 424 firms
had annual receipts of $5 million to
$9,999,999 and an additional six firms
had annual receipts of $10 million to
$24,999,990. Thus, under this second
size standard, the majority of firms can
be considered small.

76. Wireless Service Providers. The
SBA has developed a small business
size standard for wireless firms within
the two broad economic census
categories of “Paging” 95 and ““Cellular
and Other Wireless
Telecommunications.” 96 Under both
SBA categories, a wireless business is
small if it has 1,500 or fewer employees.
For the census category of Paging,
Census Bureau data for 1997 show that
there were 1,320 firms in this category,
total, that operated for the entire year.97
Of this total, 1,303 firms had
employment of 999 or fewer employees,
and an additional 17 firms had
employment of 1,000 employees or
more.?8 Thus, under this category and
associated small business size standard,
the great majority of firms can be
considered small. For the census
category Cellular and Other Wireless
Telecommunications, Census Bureau
data for 1997 show that there were 977

93 Office of Management and Budget, North
American Industry Classification System, page 513
(1997) (NAICS code 513390, changed to 517910 in
October 2002).

94.S. Census Bureau, 1997 Economic Census,
Subject Series: Information, “Establishment and
Firm Size (Including Legal Form of Organization),”
Table 4, NAICS code 513390 (issued October 2000).

9513 CFR 121.201, NAICS code 513321 (changed
to 517211 in October 2002).

9613 CFR 121.201, NAICS code 513322 (changed
to 517212 in October 2002).

97.8S. Census Bureau, 1997 Economic Census,
Subject Series: “Information,” Table 5, Employment
Size of Firms Subject to Federal Income Tax: 1997,
NAICS code 513321 (issued October 2000).

98 .S. Census Bureau, 1997 Economic Census,
Subject Series: “Information,”” Table 5, Employment
Size of Firms Subject to Federal Income Tax: 1997,
NAICS code 513321 (issued October 2000). The
census data do not provide a more precise estimate
of the number of firms that have employment of
1,500 or fewer employees; the largest category
provided is “Firms with 1000 employees or more.”

firms in this category, total, that
operated for the entire year.?9 Of this
total, 965 firms had employment of 999
or fewer employees, and an additional
12 firms had employment of 1,000
employees or more.120 Thus, under this
second category and size standard, the
great majority of firms can, again, be
considered small.

77. Internet Service Providers. The
SBA has developed a small business
size standard for Internet Service
Providers. This category comprises
establishments “primarily engaged in
providing direct access through
telecommunications networks to
computer-held information compiled or
published by others.” 101 Under the SBA
size standard, such a business is small
if it has average annual receipts of $21
million or less.192 According to Census
Bureau data for 1997, there were 2,751
firms in this category that operated for
the entire year.193 Of these, 2,659 firms
had annual receipts of under $10
million, and an additional 67 firms had
receipts of between $10 million and
$24,999,999.104 Thus, under this size
standard, the great majority of firms can
be considered small entities.

78. Cellular Licensees. The SBA has
developed a small business size
standard for wireless firms within the
broad economic census category
“Cellular and Other Wireless
Telecommunications.” 105 Under this
SBA category, a wireless business is
small if it has 1,500 or fewer employees.
For the census category Cellular and
Other Wireless Telecommunications
firms, Census Bureau data for 1997
show that there were 977 firms in this
category, total, that operated for the

99U.S. Census Bureau, 1997 Economic Census,
Subject Series: “Information,” Table 5, Employment
Size of Firms Subject to Federal Income Tax: 1997,
NAICS code 513322 (issued October 2000).

1007J,S. Census Bureau, 1997 Economic Census,
Subject Series: “Information,” Table 5, Employment
Size of Firms Subject to Federal Income Tax: 1997,
NAICS code 513322 (issued October 2000). The
census data do not provide a more precise estimate
of the number of firms that have employment of
1,500 or fewer employees; the largest category
provided is “Firms with 1000 employees or more.’

101 Office of Management and Budget, North
American Industry Classification System, page 515
(1997). NAICS code 514191, “On-Line Information
Services” (changed to current name and to code
518111 in October 2002).

10213 CFR 121.201, NAICS code 518111.

103J.S. Census Bureau, 1997 Economic Census,
Subject Series: “Information,” Table 4, Receipts
Size of Firms Subject to Federal Income Tax: 1997,
NAICS code 514191 (issued October 2000).

104 7J.8S. Census Bureau, 1997 Economic Census,
Subject Series: “Information,” Table 4, Receipts
Size of Firms Subject to Federal Income Tax: 1997,
NAICS code 514191 (issued October 2000).

10513 CFR 121.201, NAICS code 513322 (changed
to 517212 in October 2002).

B



41978

Federal Register/Vol. 70, No. 139/ Thursday, July 21, 2005/Rules and Regulations

entire year.106 Of this total, 965 firms
had employment of 999 or fewer
employees, and an additional 12 firms
had employment of 1,000 employees or
more.107 Thus, under this category and
size standard, the great majority of firms
can be considered small. According to
the most recent Trends in Telephone
Service data, 719 carriers reported that
they were engaged in the provision of
cellular service, personal
communications service, or specialized
mobile radio telephony services, which
are placed together in the data.108 We
have estimated that 294 of these are
small, under the SBA small business
size standard.109

79. Common Carrier Paging. The SBA
has developed a small business size
standard for wireless firms within the
broad economic census categories of
“Cellular and Other Wireless
Telecommunications.” 110 Under this
SBA category, a wireless business is
small if it has 1,500 or fewer employees.
For the census category of Paging,
Census Bureau data for 1997 show that
there were 1,320 firms in this category,
total, that operated for the entire year.111
Of this total, 1,303 firms had
employment of 999 or fewer employees,
and an additional 17 firms had
employment of 1,000 employees or
more.112 Thus, under this category and
associated small business size standard,
the great majority of firms can be
considered small.

106 J.S. Census Bureau, 1997 Economic Census,
Subject Series: “Information,” Table 5, Employment
Size of Firms Subject to Federal Income Tax: 1997,
NAIGS code 513322 (issued October 2000).

1077J.S. Census Bureau, 1997 Economic Census,
Subject Series: “Information,” Table 5, Employment
Size of Firms Subject to Federal Income Tax: 1997,
NAICS code 513322 (issued October 2000). The
census data do not provide a more precise estimate
of the number of firms that have employment of
1,500 or fewer employees; the largest category
provided is “Firms with 1000 employees or more.’

108 FCC, Wireline Competition Bureau, Industry
Analysis and Technology Division, “Trends in
Telephone Service” at Table 5.3, page 5-5 (August
2003). This source uses data that are current as of
December 31, 2001.

109 FCC, Wireline Competition Bureau, Industry
Analysis and Technology Division, “Trends in
Telephone Service” at Table 5.3, page 5-5 (August
2003). This source uses data that are current as of
December 31, 2001.

11013 CFR 121.201, NAICS code 513322 (changed
to 517212 in October 2002).

1117J.8S. Census Bureau, 1997 Economic Census,
Subject Series: “Information,” Table 5, Employment
Size of Firms Subject to Federal Income Tax: 1997,
NAICS code 513321 (issued October 2000).

112.S. Census Bureau, 1997 Economic Census,
Subject Series: “Information,” Table 5, Employment
Size of Firms Subject to Federal Income Tax: 1997,
NAICS code 513321 (issued October 2000). The
census data do not provide a more precise estimate
of the number of firms that have employment of
1,500 or fewer employees; the largest category
provided is “Firms with 1000 employees or more.”

B

80. In the Paging Second Report and
Order, the Commission adopted a size
standard for ““small businesses” for
purposes of determining their eligibility
for special provisions such as bidding
credits and installment payments.113 A
small business is an entity that, together
with its affiliates and controlling
principals, has average gross revenues
not exceeding $15 million for the
preceding three years.114 The SBA has
approved this definition.115 An auction
of Metropolitan Economic Area (MEA)
licenses commenced on February 24,
2000, and closed on March 2, 2000. Of
the 2,499 licenses auctioned, 985 were
sold.116 Fifty-seven companies claiming
small business status won 440
licenses.1'7 An auction of MEA and
Economic Area (EA) licenses
commenced on October 30, 2001, and
closed on December 5, 2001. Of the
15,514 licenses auctioned, 5,323 were
sold.118 One hundred thirty-two
companies claiming small business
status purchased 3,724 licenses. A third
auction, consisting of 8,874 licenses in
each of 175 EAs and 1,328 licenses in
all but three of the 51 MEAs
commenced on May 13, 2003, and
closed on May 28, 2003. Seventy-seven
bidders claiming small or very small
business status won 2,093 licenses.19
Currently, there are approximately
74,000 Common Carrier Paging licenses.
According to the most recent Trends in
Telephone Service, 608 private and
common carriers reported that they
were engaged in the provision of either
paging or “other mobile” services.120 Of
these, we estimate that 589 are small,

113 Revision of Part 22 and Part 90 of the
Commission’s Rules to Facilitate Future
Development of Paging Systems, Second Report and
Order, 12 FCC Red 2732, 2811-2812, paras. 178—
181 (Paging Second Report and Order); see also
Revision of Part 22 and Part 90 of the Commission’s
Rules to Facilitate Future Development of Paging
Systems, Memorandum Opinion and Order on
Reconsideration, 14 FCC Rcd 10030, 10085-10088,
paras. 98—107 (1999).

114 Paging Second Report and Order, 12 FCC Red
at 2811, para. 179.

115 See Letter to Amy Zoslov, Chief, Auctions and
Industry Analysis Division, Wireless
Telecommunications Bureau, from Aida Alvarez,
Administrator, Small Business Administration,
dated December 2, 1998.

116 See “929 and 931 MHz Paging Auction
Closes,” Public Notice, 15 FCC Rcd 4858 (WTB
2000).

117 See “929 and 931 MHz Paging Auction
Closes,” Public Notice, 15 FCC Rcd 4858 (WTB
2000).

118 See “Lower and Upper Paging Band Auction
Closes,” Public Notice, 16 FCC Rcd 21821 (WTB
2002).

119 See “Lower and Upper Paging Bands Auction
Closes,” Public Notice, 18 FCC Rcd 11154 (WTB
2003).

120 See Trends in Telephone Service, Industry
Analysis Division, Wireline Competition Bureau,
Table 5.3 (Number of Telecommunications Service
Providers that are Small Businesses) (May 2002).

under the SBA-approved small business
size standard.12? We estimate that the
majority of common carrier paging
providers would qualify as small
entities under the SBA definition.

81. Wireless Communications
Services. This service can be used for
fixed, mobile, radiolocation, and digital
audio broadcasting satellite uses. The
Commission defined “small business”
for the wireless communications
services (WCS) auction as an entity with
average gross revenues of $40 million
for each of the three preceding years,
and a “very small business” as an entity
with average gross revenues of $15
million for each of the three preceding
years.122 The SBA has approved these
definitions.123 The Commission
auctioned geographic area licenses in
the WCS service. In the auction, which
commenced on April 15, 1997 and
closed on April 25, 1997, there were
seven bidders that won 31 licenses that
qualified as very small business entities,
and one bidder that won one license
that qualified as a small business entity.
An auction for one license in the 1670—
1674 MHz band commenced on April
30, 2003 and closed the same day. One
license was awarded. The winning
bidder was not a small entity.

82. Wireless Telephony. Wireless
telephony includes cellular, personal
communications services, and
specialized mobile radio telephony
carriers. The SBA has developed a small
business size standard for “Cellular and
Other Wireless Telecommunications”
services.12¢ Under the SBA small
business size standard, a business is
small if it has 1,500 or fewer
employees.125 According to the most
recent Trends in Telephone Service
data, 719 carriers reported that they
were engaged in wireless telephony.126
We have estimated that 294 of these are
small under the SBA small business size
standard.

83. Broadband Personal
Communications Service. The

12113 CFR 121.201, NAICS code 517211.

122 Amendment of the Commission’s Rules to
Establish Part 27, the Wireless Communications
Service (WCS), Report and Order, 12 FCC Red
10785, 10879, para. 194 (1997).

123 See Letter to Amy Zoslov, Chief, Auctions and
Industry Analysis Division, Wireless
Telecommunications Bureau, Federal
Communications Commission, from Aida Alvarez,
Administrator, Small Business Administration,
dated December 2, 1998.

12413 CFR 121.201, NAICS code 513322 (changed
to 517212 in October 2002).

12513 CFR 121.201, NAICS code 513322 (changed
to 517212 in October 2002).

126 FCC, Wireline Competition Bureau, Industry
Analysis and Technology Division, “Trends in
Telephone Service” at Table 5.3, page 5-5 (August
2003). This source uses data that are current as of
December 31, 2001.
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broadband personal communications
services (PCS) spectrum is divided into
six frequency blocks designated A
through F, and the Commission has held
auctions for each block. The
Commission has created a small
business size standard for Blocks C and
F as an entity that has average gross
revenues of less than $40 million in the
three previous calendar years.127 For
Block F, an additional small business
size standard for “very small business”
was added and is defined as an entity
that, together with its affiliates, has
average gross revenues of not more than
$15 million for the preceding three
calendar years.128 These small business
size standards, in the context of
broadband PCS auctions, have been
approved by the SBA.129 No small
businesses within the SBA-approved
small business size standards bid
successfully for licenses in Blocks A
and B. There were 90 winning bidders
that qualified as small entities in the
Block C auctions. A total of 93 “small”
and “very small” business bidders won
approximately 40 percent of the 1,479
licenses for Blocks D, E, and F.13° On
March 23, 1999, the Commission
reauctioned 155 G, D, E, and F Block
licenses; there were 113 small business
winning bidders.131

84. On January 26, 2001, the
Commission completed the auction of
422 C and F Broadband PCS licenses in
Auction No. 35. Of the 35 winning
bidders in this auction, 29 qualified as
“small” or “very small” businesses.132
Subsequent events, concerning Auction
35, including judicial and agency
determinations, resulted in a total of 163
C and F Block licenses being available
for grant.

85. Narrowband Personal
Communications Services. The

127 See Amendment of Parts 20 and 24 of the
Commission’s Rules—Broadband PCS Competitive
Bidding and the Commercial Mobile Radio Service
Spectrum Cap, Report and Order, 11 FCC Rcd 7824,
7850-7852, paras. 57—60 (1996); see also 47 CFR
24.720(b).

128 See Amendment of Parts 20 and 24 of the
Commission’s Rules—Broadband PCS Competitive
Bidding and the Commercial Mobile Radio Service
Spectrum Cap, Report and Order, 11 FCC Rcd 7824,
7852, para. 60.

129 See Letter to Amy Zoslov, Chief, Auctions and
Industry Analysis Division, Wireless
Telecommunications Bureau, Federal
Communications Commission, from Aida Alvarez,
Administrator, Small Business Administration,
dated December 2, 1998.

130 FCC News, “Broadband PCS, D, E and F Block
Auction Closes,” No. 71744 (released January 14,
1997).

131 See “C, D, E, and F Block Broadband PCS
Auction Closes,” Public Notice, 14 FCC Rcd 6688
(WTB 1999).

132 See ““C and F Block Broadband PCS Auction
Closes; Winning Bidders Announced,” Public
Notice, 16 FCC Rcd 2339 (2001).

Commission held an auction for
Narrowband PCS licenses that
commenced on July 25, 1994, and
closed on July 29, 1994. A second
auction commenced on October 26,
1994 and closed on November 8, 1994.
For purposes of the first two
Narrowband PCS auctions, ‘“‘small
businesses” were entities with average
gross revenues for the prior three
calendar years of $40 million or less.133
Through these auctions, the
Commission awarded a total of 41
licenses, 11 of which were obtained by
four small businesses.134 To ensure
meaningful participation by small
business entities in future auctions, the
Commission adopted a two-tiered small
business size standard in the
Narrowband PCS Second Report and
Order.135 A “small business” is an
entity that, together with affiliates and
controlling interests, has average gross
revenues for the three preceding years of
not more than $40 million.136 A “very
small business” is an entity that,
together with affiliates and controlling
interests, has average gross revenues for
the three preceding years of not more
than $15 million.137 The SBA has
approved these small business size
standards.138 A third auction
commenced on October 3, 2001 and
closed on October 16, 2001. Here, five
bidders won 317 (Metropolitan Trading
Areas and nationwide) licenses.139
Three of these claimed status as a small

133 Implementation of Section 309(j) of the
Communications Act—Competitive Bidding
Narrowband PCS, Third Memorandum Opinion and
Order and Further Notice of Proposed Rulemaking,
10 FCC Rcd 175, 196, para. 46 (1994).

134 See “Announcing the High Bidders in the
Auction of ten Nationwide Narrowband PCS
Licenses, Winning Bids Total $617,006,674,” Public
Notice, PNWL 94-004 (released Aug. 2, 1994);
“Announcing the High Bidders in the Auction of 30
Regional Narrowband PCS Licenses; Winning Bids
Total $490,901,787,” Public Notice, PNWL 94-27
(released Nov. 9, 1994).

135 Amendment of the Commission’s Rules to
Establish New Personal Communications Services,
Narrowband PCS, Second Report and Order and
Second Further Notice of Proposed Rule Making, 15
FCC Rcd 10456, 10476, para. 40 (2000).

136 Amendment of the Commission’s Rules to
Establish New Personal Communications Services,
Narrowband PCS, Second Report and Order and
Second Further Notice of Proposed Rule Making, 15
FCC Rcd 10456, 10476, para. 40 (2000).

137 Amendment of the Commission’s Rules to
Establish New Personal Communications Services,
Narrowband PCS, Second Report and Order and
Second Further Notice of Proposed Rule Making, 15
FCC Rcd 10456, 10476, para. 40 (2000).

138 See Letter to Amy Zoslov, Chief, Auctions and
Industry Analysis Division, Wireless
Telecommunications Bureau, Federal
Communications Commission, from Aida Alvarez,
Administrator, Small Business Administration,
dated December 2, 1998.

139 See “Narrowband PCS Auction Closes,”
Public Notice, 16 FCC Rcd 18663 (WTB 2001).

or very small entity and won 311
licenses.

86. Lower 700 MHz Band Licenses.
We adopted criteria for defining three
groups of small businesses for purposes
of determining their eligibility for
special provisions such as bidding
credits.140 We have defined a “‘small
business” as an entity that, together
with its affiliates and controlling
principals, has average gross revenues
not exceeding $40 million for the
preceding three years.14? A “very small
business” is defined as an entity that,
together with its affiliates and
controlling principals, has average gross
revenues that are not more than $15
million for the preceding three years.142
Additionally, the lower 700 MHz
Service has a third category of small
business status that may be claimed for
Metropolitan/Rural Service Area (MSA/
RSA) licenses. The third category is
“entrepreneur,” which is defined as an
entity that, together with its affiliates
and controlling principals, has average
gross revenues that are not more than $3
million for the preceding three years.143
The SBA has approved these small size
standards.?#¢ An auction of 740 licenses
(one license in each of the 734 MSAs/
RSAs and one license in each of the six
Economic Area Groupings (EAGs))
commenced on August 27, 2002, and
closed on September 18, 2002. Of the
740 licenses available for auction, 484
licenses were sold to 102 winning
bidders. Seventy-two of the winning
bidders claimed small business, very
small business or entrepreneur status
and won a total of 329 licenses.145 A
second auction commenced on May 28,
2003, and closed on June 13, 2003, and
included 256 licenses: 5 EAG licenses
and 476 Cellular Market Area
licenses.146 Seventeen winning bidders

140 See Reallocation and Service Rules for the
698-746 MHz Spectrum Band (Television Channels
52-59), Report and Order, 17 FCC Rcd 1022 (2002).

141 See Reallocation and Service Rules for the
698-746 MHz Spectrum Band (Television Channels
52-59), Report and Order, 17 FCC Red 1022, 1087—
88, para. 172 (2002).

142 See Reallocation and Service Rules for the
698—-746 MHz Spectrum Band (Television Channels
52-59), Report and Order, 17 FCC Red 1022, 1087—
88, para. 172 (2002).

143 See Reallocation and Service Rules for the
698-746 MHz Spectrum Band (Television Channels
52-59), Report and Order, 17 FCC Red 1022, 1088,
para. 173 (2002).

144 See Letter to Thomas Sugrue, Chief, Wireless
Telecommunications Bureau, Federal
Communications Commission, from Aida Alvarez,
Administrator, Small Business Administration,
dated August 10, 1999.

145 See “Lower 700 MHz Band Auction Closes,”
Public Notice, 17 FCC Red 17272 (WTB 2002).

146 See “Lower 700 MHz Band Auction Closes,”
Public Notice, 18 FCC Rcd 11873 (WTB 2003).

147 See “Lower 700 MHz Band Auction Closes,”
Public Notice, 18 FCC Rcd 11873 (WTB 2003).
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claimed small or very small business
status and won 60 licenses, and nine
winning bidders claimed entrepreneur
status and won 154 licenses.147

87. Upper 700 MHz Band Licenses.
The Commission released a Report and
Order, authorizing service in the upper
700 MHz band.148 This auction,
previously scheduled for January 13,
2003, has been postponed.149

88. 700 MHz Guard Band Licenses. In
the 700 MHz Guard Band Order, we
adopted size standards for ““small
businesses’” and “‘very small
businesses” for purposes of determining
their eligibility for special provisions
such as bidding credits and installment
payments.159 A small business in this
service is an entity that, together with
its affiliates and controlling principals,
has average gross revenues not
exceeding $40 million for the preceding
three years.151 Additionally, a very
small business is an entity that, together
with its affiliates and controlling
principals, has average gross revenues
that are not more than $15 million for
the preceding three years.152 SBA
approval of these definitions is not
required.153 An auction of 52 Major
Economic Area (MEA) licenses
commenced on September 6, 2000, and
closed on September 21, 2000.154 Of the
104 licenses auctioned, 96 licenses were
sold to nine bidders. Five of these
bidders were small businesses that won
a total of 26 licenses. A second auction
of 700 MHz Guard Band licenses
commenced on February 13, 2001, and
closed on February 21, 2001. All eight

148 Service Rules for the 746-764 and 776-794
MHz Bands, and Revisions to Part 27 of the
Commission’s Rules, Second Memorandum
Opinion and Order, 16 FCC Red 1239 (2001).

149 See “Auction of Licenses for 747-762 and
777-792 MHz Bands (Auction No. 31) Is
Rescheduled,” Public Notice, 16 FCC Rcd 13079
(WTB 2003).

150 See Service Rules for the 746—764 MHz Bands,
and Revisions to Part 27 of the Commission’s Rules,
Second Report and Order, 15 FCC Rcd 5299 (2000).

151 See Service Rules for the 746—764 MHz Bands,
and Revisions to Part 27 of the Commission’s Rules,
Second Report and Order, 15 FCC Red 5299, 5343,
para. 108 (2000).

152 See Service Rules for the 746—764 MHz Bands,
and Revisions to Part 27 of the Commission’s Rules,
Second Report and Order, 15 FCC Red 5299, 5343,
para. 108 (2000).

153 See Service Rules for the 746—764 MHz Bands,
and Revisions to Part 27 of the Commission’s Rules,
Second Report and Order, 15 FCC Red 5299, 5343,
para. 108 1n.246 (for the 746-764 MHz and 776-794
MHz bands, the Commission is exempt from 15
U.S.C. 632, which requires Federal agencies to
obtain SBA approval before adopting small business
size standards).

154 See ““700 MHz Guard Bands Auction Closes:
Winning Bidders Announced,” Public Notice, 15
FCC Rcd 18026 (2000).

155 See ‘700 MHz Guard Bands Auction Closes:
Winning Bidders Announced,” Public Notice, 16
FCC Red 4590 (WTB 2001).

of the licenses auctioned were sold to
three bidders. One of these bidders was
a small business that won a total of two
licenses.155

89. Specialized Mobile Radio. The
Commission awards ““‘small entity”
bidding credits in auctions for
Specialized Mobile Radio (SMR)
geographic area licenses in the 800 MHz
and 900 MHz bands to firms that had
revenues of no more than $15 million in
each of the three previous calendar
years.156 The Commission awards “very
small entity” bidding credits to firms
that had revenues of no more than $3
million in each of the three previous
calendar years.157 The SBA has
approved these small business size
standards for the 900 MHz Service.158
The Commission has held auctions for
geographic area licenses in the 800 MHz
and 900 MHz bands. The 900 MHz SMR
auction began on December 5, 1995, and
closed on April 15, 1996. Sixty bidders
claiming that they qualified as small
businesses under the $15 million size
standard won 263 geographic area
licenses in the 900 MHz SMR band. The
800 MHz SMR auction for the upper 200
channels began on October 28, 1997,
and was completed on December 8,
1997. Ten bidders claiming that they
qualified as small businesses under the
$15 million size standard won 38
geographic area licenses for the upper
200 channels in the 800 MHz SMR
band.159 A second auction for the 800
MHz band was held on January 10, 2002
and closed on January 17, 2002 and
included 23 BEA licenses. One bidder
claiming small business status won five
licenses.160

90. The auction of the 1,053 800 MHz
SMR geographic area licenses for the
General Category channels began on
August 16, 2000, and was completed on
September 1, 2000. Eleven bidders won
108 geographic area licenses for the
General Category channels in the 800
MHz SMR band qualified as small
businesses under the $15 million size
standard.?6? In an auction completed on

156 47 CFR 90.814(b)(1).

15747 CFR 90.814(b)(1).

158 See Letter to Thomas Sugrue, Chief, Wireless
Telecommunications Bureau, Federal
Communications Commission, from Aida Alvarez,
Administrator, Small Business Administration,
dated August 10, 1999. We note that, although a
request was also sent to the SBA requesting
approval for the small business size standard for
800 MHz, approval is still pending.

159 See ““Correction to Public Notice DA 96-586
‘FCC Announces Winning Bidders in the Auction
of 1020 Licenses to Provide 900 MHz SMR in Major
Trading Areas,””” Public Notice, 18 FCC Rcd 18367
(WTB 1996).

160 See ““Multi-Radio Service Auction Closes,”
Public Notice, 17 FCC Rcd 1446 (WTB 2002).

161 See, ‘800 MHz Specialized Mobile Radio
(SMR) Service General Category (851-854 MHz) and

December 5, 2000, a total of 2,800
Economic Area licenses in the lower 80
channels of the 800 MHz SMR service
were sold.162 Of the 22 winning bidders,
19 claimed small business status and
won 129 licenses. Thus, combining all
three auctions, 40 winning bidders for
geographic licenses in the 800 MHz
SMR band claimed status as small
business.

91. In addition, there are numerous
incumbent site-by-site SMR licensees
and licensees with extended
implementation authorizations in the
800 and 900 MHz bands. We do not
know how many firms provide 800 MHz
or 900 MHz geographic area SMR
pursuant to extended implementation
authorizations, nor how many of these
providers have annual revenues of no
more than $15 million. One firm has
over $15 million in revenues. We
assume, for purposes of this analysis,
that all of the remaining existing
extended implementation
authorizations are held by small
entities, as that small business size
standard is approved by the SBA.

92. 220 MHz Radio Service—Phase I
Licensees. The 220 MHz service has
both Phase I and Phase II licenses. Phase
I licensing was conducted by lotteries in
1992 and 1993. There are approximately
1,515 such non-nationwide licensees
and four nationwide licensees currently
authorized to operate in the 220 MHz
band. The Commission has not
developed a definition of small entities
specifically applicable to such
incumbent 220 MHz Phase I licensees.
To estimate the number of such
licensees that are small businesses, we
apply the small business size standard
under the SBA rules applicable to
“Cellular and Other Wireless
Telecommunications” companies. This
category provides that a small business
is a wireless company employing no
more than 1,500 persons.163 According
to the Census Bureau data for 1997, only
twelve firms out of a total of 1,238 such
firms that operated for the entire year in
1997, had 1,000 or more employees.164
If this general ratio continues in the
context of Phase I 220 MHz licensees,
the Commission estimates that nearly all
such licensees are small businesses

Upper Band (861-865 MHz) Auction Closes;
Winning Bidders Announced,” Public Notice, 15
FCC Red 17162 (2000).

162 See, “800 MHz SMR Service Lower 80
Channels Auction Closes; Winning Bidders
Announced,” Public Notice, 16 FCC Rcd 1736
(2000).

16313 CFR 121.201, NAICS code 513322 (changed
to 517212 in October 2002).

164 J.S. Census Bureau, 1997 Economic Census,
Subject Series: Information, “Establishment and
Firm Size (Including Legal Form of Organization),”
Table 5, NAICS code 513322 (October 2000).
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under the SBA’s small business
standard.

93. 220 MHz Radio Service—Phase II
Licensees. The 220 MHz service has
both Phase I and Phase II licenses. The
Phase II 220 MHz service is a new
service, and is subject to spectrum
auctions. In the 220 MHz Third Report
and Order, we adopted a small business
size standard for defining ““small” and
“very small” businesses for purposes of
determining their eligibility for special
provisions such as bidding credits and
installment payments.165 This small
business standard indicates that a
“small business” is an entity that,
together with its affiliates and
controlling principals, has average gross
revenues not exceeding $15 million for
the preceding three years.166 A “very
small business” is defined as an entity
that, together with its affiliates and
controlling principals, has average gross
revenues that do not exceed $3 million
for the preceding three years.167 The
SBA has approved these small size
standards.168 Auctions of Phase II
licenses commenced on September 15,
1998, and closed on October 22,
1998.169 In the first auction, 908
licenses were auctioned in three
different-sized geographic areas: Three
nationwide licenses, 30 Regional
Economic Area Group (EAG) Licenses,
and 875 Economic Area (EA) Licenses.
Of the 908 licenses auctioned, 693 were
s0ld.170 Thirty-nine small businesses
won 373 licenses in the first 220 MHz
auction. A second auction included 225
licenses: 216 EA licenses and 9 EAG
licenses. Fourteen companies claiming
small business status won 158
licenses.171 A third auction included
four licenses: 2 BEA licenses and 2 EAG
licenses in the 220 MHz Service. No
small or very small business won any of
these licenses.172

165 Amendment of Part 90 of the Commission’s
Rules to Provide For the Use of the 220-222 MHz
Band by the Private Land Mobile Radio Service,
Third Report and Order, 12 FCC Rcd 10943, 11068—
70, paras. 291-295 (1997).

166 Id. at 11068, paras. 291.

167 Id,

168 See Letter to Daniel Phythyon, Chief, Wireless
Telecommunications Bureau, Federal
Communications Commission, from Aida Alvarez,
Administrator, Small Business Administration,
dated January 6, 1998.

169 See generally “220 MHz Service Auction
Closes,” Public Notice, 14 FCC Rcd 605 (WTB
1998).

170 See “FCC Announces It is Prepared to Grant
654 Phase II 220 MHz Licenses After Final Payment
is Made,” Public Notice, 14 FCC Rcd 1085 (WTB
1999).

171 See “‘Phase II 220 MHz Service Spectrum
Auction Closes,” Public Notice, 14 FCC Rcd 11218
(WTB 1999).

172 See “Multi-Radio Service Auction Closes,”
Public Notice, 17 FCC Red 1446 (WTB 2002).

94. Private Land Mobile Radio
(PLMR). PLMR systems serve an
essential role in a range of industrial,
business, land transportation, and
public safety activities. These radios are
used by companies of all sizes operating
in all U.S. business categories, and are
often used in support of the licensee’s
primary (non-telecommunications)
business operations. For the purpose of
determining whether a licensee of a
PLMR system is a small business as
defined by the SBA, we could use the
definition for ““Cellular and Other
Wireless Telecommunications.” This
definition provides that a small entity is
any such entity employing no more than
1,500 persons.173 The Commission does
not require PLMR licensees to disclose
information about number of
employees, so the Commission does not
have information that could be used to
determine how many PLMR licensees
constitute small entities under this
definition. Moreover, because PMLR
licensees generally are not in the
business of providing cellular or other
wireless telecommunications services
but instead use the licensed facilities in
support of other business activities, we
are not certain that the Cellular and
Other Wireless Telecommunications
category is appropriate for determining
how many PLMR licensees are small
entities for this analysis. Rather, it may
be more appropriate to assess PLMR
licensees under the standards applied to
the particular industry subsector to
which the licensee belongs.174

95. The Commission’s 1994 Annual
Report on PLMRs 175 indicates that at
the end of fiscal year 1994, there were
1,087,267 licensees operating
12,481,989 transmitters in the PLMR
bands below 512 MHz. Because any
entity engaged in a commercial activity
is eligible to hold a PLMR license, the
revised rules in this context could
potentially impact every small business
in the United States.

96. Fixed Microwave Services. Fixed
microwave services include common
carrier,17¢ private operational-fixed,177
and broadcast auxiliary radio

173 See 13 CFR 121.201, NAICS code 517212.

174 See generally 13 CFR 121.201.

175 Federal Communications Commission, 60th
Annual Report, Fiscal Year 1994, at para. 116.

176 See 47 CFR 101 et seq. (formerly, part 21 of
the Commission’s rules) for common carrier fixed
microwave services (except Multipoint Distribution
Service).

177 Persons eligible under parts 80 and 90 of the
Commission’s rules can use Private Operational-
Fixed Microwave services. See 47 CFR parts 80 and
90. Stations in this service are called operational-
fixed to distinguish them from common carrier and
public fixed stations. Only the licensee may use the
operational-fixed station, and only for
communications related to the licensee’s
commercial, industrial, or safety operations.

services.178 At present, there are
approximately 22,015 common carrier
fixed licensees and 61,670 private
operational-fixed licensees and
broadcast auxiliary radio licensees in
the microwave services. The
Commission has not created a size
standard for a small business
specifically with respect to fixed
microwave services. For purposes of
this analysis, the Commission uses the
SBA small business size standard for the
category ‘“‘Cellular and Other
Telecommunications,” which is 1,500
or fewer employees.17® The Commission
does not have data specifying the
number of these licensees that have
more than 1,500 employees, and thus
are unable at this time to estimate with
greater precision the number of fixed
microwave service licensees that would
qualify as small business concerns
under the SBA’s small business size
standard. Consequently, the
Commission estimates that there are up
to 22,015 common carrier fixed
licensees and up to 61,670 private
operational-fixed licensees and
broadcast auxiliary radio licensees in
the microwave services that may be
small and may be affected by the rules
and policies proposed herein. We noted,
however, that the common carrier
microwave fixed licensee category
includes some large entities.

97. 39 GHz Service. The Commission
created a special small business size
standard for 39 GHz licenses—an entity
that has average gross revenues of $40
million or less in the three previous
calendar years.180 An additional size
standard for “very small business” is:
An entity that, together with affiliates,
has average gross revenues of not more
than $15 million for the preceding three
calendar years.181 The SBA has
approved these small business size
standards.182 The auction of the 2,173

178 Auxiliary Microwave Service is governed by
part 74 of Title 47 of the Commission’s rules. See
47 CFR part 74. This service is available to licensees
of broadcast stations and to broadcast and cable
network entities. Broadcast auxiliary microwave
stations are used for relaying broadcast television
signals from the studio to the transmitter, or
between two points such as a main studio and an
auxiliary studio. The service also includes mobile
television pickups, which relay signals from a
remote location back to the studio.

17913 CFR 121.201, NAICS code 513322 (changed
to 517212 in October 2002).

180 See Amendment of the Commission’s Rules
Regarding the 37.0-38.6 GHz and 38.6—40.0 GHz
Bands, ET Docket No. 95-183, Report and Order,
12 FCC Rcd 18600 (1997), 63 FR 6079 (Feb. 6,
1998).

182 Id

182 See Letter to Kathleen O’Brien Ham, Chief,
Auctions and Industry Analysis Division, Wireless
Telecommunications Bureau, FCC, from Aida
Alvarez, Administrator, SBA (Feb. 4, 1998) (VoIP);

Continued
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39 GHz licenses began on April 12, 2000
and closed on May 8, 2000. The 18
bidders who claimed small business
status won 849 licenses. Consequently,
the Commission estimates that 18 or
fewer 39 GHz licensees are small
entities that may be affected by the rules
and polices herein.

98. Local Multipoint Distribution
Service. Local Multipoint Distribution
Service (LMDS) is a fixed broadband
point-to-multipoint microwave service
that provides for two-way video
telecommunications.?83 The auction of
the 986 Local Multipoint Distribution
Service (LMDS) licenses began on
February 18, 1998 and closed on March
25, 1998. The Commission established a
small business size standard for LMDS
licenses as an entity that has average
gross revenues of less than $40 million
in the three previous calendar years.184
An additional small business size
standard for “very small business” was
added as an entity that, together with its
affiliates, has average gross revenues of
not more than $15 million for the
preceding three calendar years.185 The
SBA has approved these small business
size standards in the context of LMDS
auctions.186 There were 93 winning
bidders that qualified as small entities
in the LMDS auctions. A total of 93
small and very small business bidders
won approximately 277 A Block
licenses and 387 B Block licenses. On
March 27, 1999, the Commission re-
auctioned 161 licenses; there were 32

See Letter to Margaret Wiener, Chief, Auctions and
Industry Analysis Division, Wireless
Telecommunications Bureau, Federal
Communications Commission, from Hector Barreto,
Administrator, Small Business Administration,
dated January 18, 2002 (WTB).

183 See Rulemaking to Amend Parts 1, 2, 21, 25,
of the Commission’s Rules to Redesignate the 27.5—
29.5 GHz Frequency Band, Reallocate the 29.5-30.5
Frequency Band, to Establish Rules and Policies for
Local Multipoint Distribution Service and for Fixed
Satellite Services, Second Report and Order, Order
on Reconsideration, and Fifth Notice of Proposed
Rule Making, 12 FCC Recd 12545, 12689-90, para.
348 (1997).

184 See Rulemaking to Amend Parts 1, 2, 21, 25,
of the Commission’s Rules to Redesignate the 27.5—
29.5 GHz Frequency Band, Reallocate the 29.5-30.5
Frequency Band, to Establish Rules and Policies for
Local Multipoint Distribution Service and for Fixed
Satellite Services, Second Report and Order, Order
on Reconsideration, and Fifth Notice of Proposed
Rule Making, 12 FCC Rcd 12545, 12689-90, para.
348 (1997).

185 See Rulemaking to Amend Parts 1, 2, 21, 25,
of the Commission’s Rules to Redesignate the 27.5—
29.5 GHz Frequency Band, Reallocate the 29.5-30.5
Frequency Band, to Establish Rules and Policies for
Local Multipoint Distribution Service and for Fixed
Satellite Services, Second Report and Order, Order
on Reconsideration, and Fifth Notice of Proposed
Rule Making, 12 FCC Rcd 12545, 12689-90, para.
348 (1997).

186 See Letter to Dan Phythyon, Chief, Wireless
Telecommunications Bureau, FCC, from Aida
Alvarez, Administrator, SBA (Jan. 6, 1998).

small and very small business winning
that won 119 licenses.

99. 218-219 MHz Service. The first
auction of 218-219 MHz (previously
referred to as the Interactive and Video
Data Service or IVDS) spectrum resulted
in 178 entities winning licenses for 594
Metropolitan Statistical Areas
(MSAs).187 Of the 594 licenses, 567
were won by 167 entities qualifying as
a small business. For that auction, we
defined a small business as an entity
that, together with its affiliates, has no
more than a $6 million net worth and,
after federal income taxes (excluding
any carry over losses), has no more than
$2 million in annual profits each year
for the previous two years.188 In the
218-219 MHz Report and Order and
Memorandum Opinion and Order, we
defined a small business as an entity
that, together with its affiliates and
persons or entities that hold interests in
such an entity and their affiliates, has
average annual gross revenues not
exceeding $15 million for the preceding
three years.189 A very small business is
defined as an entity that, together with
its affiliates and persons or entities that
hold interests in such an entity and its
affiliates, has average annual gross
revenues not exceeding $3 million for
the preceding three years.19°¢ The SBA
has approved of these definitions.191 At
this time, we cannot estimate the
number of licenses that will be won by
entities qualifying as small or very small
businesses under our rules in future
auctions of 218-219 MHz spectrum.
Given the success of small businesses in
previous auction, and the prevalence of
small businesses in the subscription
television services and message
communications industries, we assume
for purposes of this analysis that in
future auctions, many, and perhaps all,
of the licenses may be awarded to small
businesses.

100. Location and Monitoring Service
(LMS). Multilateration LMS systems use
non-voice radio techniques to determine
the location and status of mobile radio
units. For purposes of auctioning LMS
licenses, the Commission has defined

187 See “Interactive Video and Data Service
(IVDS) Applications Accepted for Filing,” Public
Notice, 9 FCC Rcd 6227 (1994).

188 Implementation of Section 309(j) of the
Communications Act—Competitive Bidding, Fourth
Report and Order, 9 FCC Red 2330 (1994).

189 Amendment of Part 95 of the Commission’s
Rules to Provide Regulatory Flexibility in the 218—
219 MHz Service, Report and Order and
Memorandum Opinion and Order, 15 FCC Rcd 1497
(1999).

190 Id'

191 See Letter to Daniel Phythyon, Chief, Wireless
Telecommunications Bureau, Federal
Communications Commission, from Aida Alvarez,
Administrator, Small Business Administration,
dated January 6, 1998.

“small business” as an entity that,
together with controlling interests and
affiliates, has average annual gross
revenues for the preceding three years
not exceeding $15 million.192 A “very
small business” is defined as an entity
that, together with controlling interests
and affiliates, has average annual gross
revenues for the preceding three years
not exceeding $3 million.193 These
definitions have been approved by the
SBA.194 An auction for LMS licenses
commenced on February 23, 1999, and
closed on March 5, 1999. Of the 528
licenses auctioned, 289 licenses were
sold to four small businesses. We cannot
accurately predict the number of
remaining licenses that could be
awarded to small entities in future LMS
auctions.

101. Rural Radiotelephone Service.
The Commission has not adopted a size
standard for small businesses specific to
the Rural Radiotelephone Service.195 A
significant subset of the Rural
Radiotelephone Service is the Basic
Exchange Telephone Radio System
(BETRS).196 The Commission uses the
SBA’s small business size standard
applicable to “Cellular and Other
Wireless Telecommunications,” i.e., an
entity employing no more than 1,500
persons.197 There are approximately
1,000 licensees in the Rural
Radiotelephone Service, and the
Commission estimates that there are
1,000 or fewer small entity licensees in
the Rural Radiotelephone Service that
may be affected by the rules and
policies proposed herein.

102. Air-Ground Radiotelephone
Service. The Commission has not
adopted a small business size standard
specific to the Air-Ground
Radiotelephone Service.198 We will use
SBA'’s small business size standard
applicable to “Cellular and Other
Wireless Telecommunications,” i.e., an

192 Amendment of Part 90 of the Commission’s
Rules to Adopt Regulations for Automatic Vehicle
Monitoring Systems, Second Report and Order, 13
FCC Red 15182, 15192 para. 20 (1998); see also 47
CFR 90.1103.

193 Amendment of Part 90 of the Commission’s
Rules to Adopt Regulations for Automatic Vehicle
Monitoring Systems, Second Report and Order, 13
FCC Rcd at 15192, para. 20; see also 47 CFR
90.1103.

194 See Letter to Thomas Sugrue, Chief, Wireless
Telecommunications Bureau, Federal
Communications Commission, from Aida Alvarez,
Administrator, Small Business Administration,
dated February 22, 1999.

195 The service is defined in section 22.99 of the
Commission’s Rules, 47 CFR 22.99.

196 BETRS is defined in sections 22.757 and
22.759 of the Commission’s Rules, 47 CFR 22.757
and 22.759.

19713 CFR 121.201, NAICS code 513322 (changed
to 517212 in October 2002).

198 The service is defined in section 22.99 of the
Commission’s Rules, 47 CFR 22.99.
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entity employing no more than 1,500
persons.199 There are approximately 100
licensees in the Air-Ground
Radiotelephone Service, and we
estimate that almost all of them qualify
as small under the SBA small business
size standard.

103. Aviation and Marine Radio
Services. Small businesses in the
aviation and marine radio services use
a very high frequency (VHF) marine or
aircraft radio and, as appropriate, an
emergency position-indicating radio
beacon (and/or radar) or an emergency
locator transmitter. The Commission has
not developed a small business size
standard specifically applicable to these
small businesses. For purposes of this
analysis, the Commission uses the SBA
small business size standard for the
category ‘“‘Cellular and Other
Telecommunications,” which is 1,500
or fewer employees.200 Most applicants
for recreational licenses are individuals.
Approximately 581,000 ship station
licensees and 131,000 aircraft station
licensees operate domestically and are
not subject to the radio carriage
requirements of any statute or treaty.
For purposes of our evaluations in this
analysis, we estimate that there are up
to approximately 712,000 licensees that
are small businesses (or individuals)
under the SBA standard. In addition,
between December 3, 1998 and
December 14, 1998, the Commission
held an auction of 42 VHF Public Coast
licenses in the 157.1875-157.4500 MHz
(ship transmit) and 161.775-162.0125
MHz (coast transmit) bands. For
purposes of the auction, the
Commission defined a “small” business
as an entity that, together with
controlling interests and affiliates, has
average gross revenues for the preceding
three years not to exceed $15 million
dollars. In addition, a “very small”
business is one that, together with
controlling interests and affiliates, has
average gross revenues for the preceding
three years not to exceed $3 million
dollars.201 There are approximately
10,672 licensees in the Marine Coast
Service, and the Commission estimates
that almost all of them qualify as
“small”” businesses under the above
special small business size standards.

104. Offshore Radiotelephone Service.
This service operates on several ultra
high frequencies (UHF) television

19913 CFR 121.201, NAICS codes 513322
(changed to 517212 in October 2002).

20013 CFR 121.201, NAICS code 513322 (changed
to 517212 in October 2002).

201 Amendment of the Commission’s Rules
Concerning Maritime Communications, PR Docket
No. 92-257, Third Report and Order and
Memorandum Opinion and Order, 13 FCC Rcd
19853 (1998).

broadcast channels that are not used for
television broadcasting in the coastal
areas of states bordering the Gulf of
Mexico.292 There are presently
approximately 55 licensees in this
service. We are unable to estimate at
this time the number of licensees that
would qualify as small under the SBA’s
small business size standard for
“Cellular and Other Wireless
Telecommunications” services.203
Under that SBA small business size
standard, a business is small if it has
1,500 or fewer employees.204

105. Multiple Address Systems
(MAS). Entities using MAS spectrum, in
general, fall into two categories: (1)
Those using the spectrum for profit-
based uses, and (2) those using the
spectrum for private internal uses. With
respect to the first category, the
Commission defines “small entity” for
MAS licenses as an entity that has
average gross revenues of less than $15
million in the three previous calendar
years.205 “Very small business” is
defined as an entity that, together with
its affiliates, has average gross revenues
of not more than $3 million for the
preceding three calendar years.206 The
SBA has approved of these
definitions.297 The majority of these
entities will most likely be licensed in
bands where the Commission has
implemented a geographic area
licensing approach that would require
the use of competitive bidding
procedures to resolve mutually
exclusive applications. The
Commission’s licensing database
indicates that, as of January 20, 1999,
there were a total of 8,670 MAS station
authorizations. Of these, 260
authorizations were associated with
common carrier service. In addition, an
auction for 5,104 MAS licenses in 176
EAs began November 14, 2001, and
closed on November 27, 2001.208 Seven
winning bidders claimed status as small
or very small businesses and won 611
licenses.

106. With respect to the second
category, which consists of entities that

202 This service is governed by Subpart I of Part

22 of the Commission’s Rules. See 47 CFR 22.1001—
22.1037.

20313 CFR 121.201, NAICS code 513322 (changed
to 517212 in October 2002).

204 Id

205 See Amendment of the Commission’s Rules
Regarding Multiple Address Systems, Report and
Order, 15 FCG Red 11956, 12008, para. 123 (2000).

206 Id'

207 See Letter to Thomas Sugrue, Chief, Wireless
Telecommunications Bureau, Federal
Communications Commission, from Aida Alvarez,
Administrator, Small Business Administration,
dated June 4, 1999.

208 See “Multiple Address Systems Spectrum
Auction Closes,” Public Notice, 16 FCC Rcd 21011
(2001).

use, or seek to use, MAS spectrum to
accommodate internal communications
needs, we note that MAS serves an
essential role in a range of industrial,
safety, business, and land transportation
activities. MAS radios are used by
companies of all sizes, operating in
virtually all U.S. business categories,
and by all types of public safety entities.
For the majority of private internal
users, the definitions developed by the
SBA would be more appropriate. The
applicable definition of small entity in
this instance appears to be the “Cellular
and Other Wireless
Telecommunications” definition under
the SBA rules. This definition provides
that a small entity is any entity
employing no more than 1,500
persons.299 The Commission’s licensing
database indicates that, as of January 20,
1999, of the 8,670 total MAS station
authorizations, 8,410 authorizations
were for private radio service, and of
these, 1,433 were for private land
mobile radio service.

107. Incumbent 24 GHz Licensees.
This analysis may affect incumbent
licensees who were relocated to the 24
GHz band from the 18 GHz band, and
applicants who wish to provide services
in the 24 GHz band. The applicable SBA
small business size standard is that of
“Cellular and Other Wireless
Telecommunications” companies. This
category provides that such a company
is small if it employs no more than
1,500 persons.210 According to Census
Bureau data for 1997, there were 977
firms in this category, total, that
operated for the entire year.211 Of this
total, 965 firms had employment of 999
or fewer employees, and an additional
12 firms had employment of 1,000
employees or more.212 Thus, under this
size standard, the great majority of firms
can be considered small. These broader
census data notwithstanding, we believe
that there are only two licensees in the
24 GHz band that were relocated from
the 18 GHz band, Teligent 213 and TRW,
Inc. It is our understanding that Teligent
and its related companies have less than
1,500 employees, though this may

209 See 13 CFR 121.201, NAICS code 517212.

21013 CFR 121.201, NAICS code 513322 (changed
to 517212 in October 2002).

211U.S. Census Bureau, 1997 Economic Census,
Subject Series: Information, “Employment Size of
Firms Subject to Federal Income Tax: 1997,” Table
5, NAICS code 513322 (issued October 2000).

212 [d. The census data do not provide a more
precise estimate of the number of firms that have
employment of 1,500 or fewer employees; the
largest category provided is “Firms with 1,000
employees or more.”

213 Teligent acquired the DEMS licenses of
FirstMark, the only licensee other than TRW in the
24 GHz band whose license has been modified to
require relocation to the 24 GHz band.



41984

Federal Register/Vol. 70, No. 139/ Thursday, July 21, 2005/Rules and Regulations

change in the future. TRW is not a small
entity. Thus, only one incumbent
licensee in the 24 GHz band is a small
business entity.

108. Future 24 GHz Licensees. With
respect to new applicants in the 24 GHz
band, we have defined ‘““small business”
as an entity that, together with
controlling interests and affiliates, has
average annual gross revenues for the
three preceding years not exceeding $15
million.214 “Very small business” in the
24 GHz band is defined as an entity that,
together with controlling interests and
affiliates, has average gross revenues not
exceeding $3 million for the preceding
three years.215 The SBA has approved
these definitions.216 The Commission
will not know how many licensees will
be small or very small businesses until
the auction, if required, is held.

109. Multipoint Distribution Service,
Multichannel Multipoint Distribution
Service, and Instructional Television
Fixed Service. Multichannel Multipoint
Distribution Service (MMDS) systems,
often referred to as ‘“wireless cable,”
transmit video programming to
subscribers using the microwave
frequencies of the Multipoint
Distribution Service (MDS) and
Instructional Television Fixed Service
(ITFS).217 In connection with the 1996
MDS auction, the Commission
defined—small business” as an entity
that, together with its affiliates, has
average gross annual revenues that are
not more than $40 million for the
preceding three calendar years.218 The
SBA has approved of this standard.219
The MDS auction resulted in 67
successful bidders obtaining licensing
opportunities for 493 Basic Trading

214 Amendments to Parts 1, 2, 87 and 101 of the
Commission’s Rules To License Fixed Services at
24 GHz, Report and Order, 15 FGC Rcd 16934,
16967, para. 77 (2000) (24 GHz Report and Order);
see also 47 CFR 101.538(a)(2).

215 24 GHz Report and Order, 15 FCC Rcd at
16967, para. 77; see also 47 CFR 101.538(a)(1).

216 See Letter to Margaret W. Wiener, Deputy
Chief, Auctions and Industry Analysis Division,
Wireless Telecommunications Bureau, Federal
Communications Commission, from Gary M.
Jackson, Assistant Administrator, Small Business
Administration, dated July 28, 2000.

217 Amendment of Parts 21 and 74 of the
Commission’s Rules with Regard to Filing
Procedures in the Multipoint Distribution Service
and in the Instructional Television Fixed Service
and Implementation of Section 309(j) of the
Communications Act—Competitive Bidding, Report
and Order, 10 FCC Rcd 9589, 9593, para. 7 (1995)
(MDS Auction R&Q).

21847 CFR 21.961(b)(1).

219 See Letter to Margaret Wiener, Chief, Auctions
and Industry Analysis Division, Wireless
Telecommunications Bureau, Federal
Communications Bureau, from Gary Jackson,
Assistant Administrator for Size Standards, Small
Business Administration, dated March 20, 2003
(noting approval of $40 million size standard for
MDS auction).

Areas (BTAs).220 Of the 67 auction
winners, 61 claimed status as a small
business. At this time, we estimate that
of the 61 small business MDS auction
winners, 48 remain small business
licensees. In addition to the 48 small
businesses that hold BTA
authorizations, there are approximately
392 incumbent MDS licensees that have
gross revenues that are not more than
$40 million and are thus considered
small entities.221

110. In addition, the SBA has
developed a small business size
standard for Cable and Other Program
Distribution,?22 which includes all such
companies generating $12.5 million or
less in annual receipts.223 According to
Census Bureau data for 1997, there were
a total of 1,311 firms in this category,
total, that had operated for the entire
year.224 Of this total, 1,180 firms had
annual receipts of under $10 million,
and an additional 52 firms had receipts
of $10 million or more but less than $25
million.225 Consequently, we estimate
that the majority of providers in this
service category are small businesses
that may be affected by the proposed
rules and policies.

111. Finally, while SBA approval for
a Commission-defined small business
size standard applicable to ITFS is
pending, educational institutions are
included in this analysis as small
entities.226 There are currently 2,032
ITFS licensees, and all but 100 of these
licenses are held by educational
institutions. Thus, we tentatively
conclude that at least 1,932 ITFS
licensees are small businesses.

112. Television Broadcasting. The
Small Business Administration defines
a television broadcasting station that has
no more than $12 million in annual

220 Basic Trading Areas (BTAs) were designed by
Rand McNally and are the geographic areas by
which MDS was auctioned and authorized. See
MDS Auction R&O, 10 FCC Rcd at 9608, paragraph
34.

22147 U.S.C. 309(j). Hundreds of stations were
licensed to incumbent MDS licensees prior to
implementation of Section 309(j) of the
Communications Act of 1934, 47 U.S.C. 309(j). For
these pre-auction licenses, the applicable standard
is SBA’s small business size standard for “other
telecommunications” (annual receipts of $12.5
million or less). See 13 CFR 121.201, NAICS code
517910.

22213 CFR 121.201, NAICS code 517510.

223]d.

224U.S. Census Bureau, 1997 Economic Census,
Subject Series: Information, “Establishment and
Firm Size (Including Legal Form of Organization),”
Table 4 (issued October 2000).

225 Id

226 In addition, the term “small entity”” under
SBREFA applies to small organizations (nonprofits)
and to small governmental jurisdictions (cities,
counties, towns, townships, villages, school
districts, and special districts with populations of
less than 50,000). 5 U.S.C. 601(4)—(6). We do not
collect annual revenue data on ITFS licensees.

receipts as a small business.227 Business
concerns included in this industry are
those “primarily engaged in
broadcasting images together with
sound.” 228 According to Commission
staff review of the BIA Publications, Inc.
Master Access Television Analyzer
Database as of May 16, 2003, about 814
of the 1,220 commercial television
stations in the United States have
revenues of $12 million or less. We
note, however, that, in assessing
whether a business concern qualifies as
small under the above definition,
business (control) affiliations 229 must
be included. Our estimate, therefore,
likely overstates the number of small
entities that might be affected by our
action, because the revenue figure on
which it is based does not include or
aggregate revenues from affiliated
companies. There are also 2,053 low
power television stations (LPTV).230
Given the nature of this service, we will
presume that all LPTV licensees qualify
as small entities under the SBA
definition.

113. In addition, an element of the
definition of “small business” is that the
entity not be dominant in its field of
operation. We are unable at this time to
define or quantify the criteria that
would establish whether a specific
television station is dominant in its field
of operation. Accordingly, the estimate
of small businesses to which rules may
apply do not exclude any television
station from the definition of a small
business on this basis and are therefore
over-inclusive to that extent. Also as
noted, an additional element of the
definition of ““small business” is that the

227 See OMB, North American Industry
Classification System: United States, 1997 at 509
(1997) (NAICS code 513120, which was changed to
code 515120 in October 2002).

228 OMB, North American Industry Classification
System: United States, 1997, at 509 (1997) (NAICS
code 513120, which was changed to code 51520 in
October 2002). This category description continues,
“These establishments operate television
broadcasting studios and facilities for the
programming and transmission of programs to the
public. These establishments also produce or
transmit visual programming to affiliated broadcast
television stations, which in turn broadcast the
programs to the public on a predetermined
schedule. Programming may originate in their own
studios, from an affiliated network, or from external
sources.” Separate census categories pertain to
businesses primarily engaged in producing
programming. See id. at 502—05, NAICS code
51210. Motion Picture and Video Production: code
512120, Motion Picture and Video Distribution,
code 512191, Teleproduction and Other Post-
Production Services, and code 512199, Other
Motion Picture and Video Industries.

229 “Concerns are affiliates of each other when
one concern controls or has the power to control
the other or a third party or parties controls or has
to power to control both.” 13 CFR 121.103(a)(1).

230 FCC News Release, ‘“Broadcast Station Totals
as of September 30, 2004.”
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entity must be independently owned
and operated. We note that it is difficult
at times to assess these criteria in the
context of media entities and our
estimates of small businesses to which
they apply may be over-inclusive to this
extent.

114. Radio Broadcasting. The SBA
defines a radio broadcast entity that has
$6 million or less in annual receipts as
a small business.231 Business concerns
included in this industry are those
“primarily engaged in broadcasting
aural programs by radio to the public.232
According to Commission staff review
of the BIA Publications, Inc., Master
Access Radio Analyzer Database, as of
May 16, 2003, about 10,427 of the
10,945 commercial radio stations in the
United States have revenue of $6
million or less. We note, however, that
many radio stations are affiliated with
much larger corporations with much
higher revenue, and that in assessing
whether a business concern qualifies as
small under the above definition, such
business (control) affiliations 233 are
included.234 Our estimate, therefore
likely overstates the number of small
businesses that might be affected by our
action.

115. Auxiliary, Special Broadcast and
Other Program Distribution Services.
This service involves a variety of
transmitters, generally used to relay
broadcast programming to the public
(through translator and booster stations)
or within the program distribution chain
(from a remote news gathering unit back
to the station). The Commission has not
developed a definition of small entities
applicable to broadcast auxiliary
licensees. The applicable definitions of
small entities are those, noted
previously, under the SBA rules
applicable to radio broadcasting stations
and television broadcasting stations.235

116. The Commission estimates that
there are approximately 3,868 FM
translators and boosters.236 The
Commission does not collect financial
information on any broadcast facility,
and the Department of Commerce does

231 See OMB, North American Industry
Classification System: United States, 1997, at 509
(1997) (Radio Stations) (NAICS code 513111, which
was changed to code 515112 in October 2002).

232 Id

233 “Concerns are affiliates of each other when
one concern controls or has the power to control
the other, or a third party or parties controls or has
the power to control both.” 13 CFR 121.103(a)(1).

234 “SBA counts the receipts or employees of the
concern whose size is at issue and those of all its
domestic and foreign affiliates, regardless of
whether the affiliates are organized for profit, in
determining the concern’s size.” 13 CFR 121(a)(4).

23513 CFR 121.201, NAICS codes 513111 and
513112.

236 FCC News Release, “‘Broadcast Station Totals
as of September 30, 2004.”

not collect financial information on
these auxiliary broadcast facilities. We
believe that most, if not all, of these
auxiliary facilities could be classified as
small businesses by themselves. We also
recognize that most commercial
translators and boosters are owned by a
parent station which, in some cases,
would be covered by the revenue
definition of small business entity
discussed above. These stations would
likely have annual revenues that exceed
the SBA maximum to be designated as
a small business ($5 million for a radio
station or $10.5 million for a TV
station). Furthermore, they do not meet
the Small Business Act’s definition of a
“small business concern” because they
are not independently owned and
operated.237

117. Cable and Other Program
Distribution. This category includes
cable systems operators, closed circuit
television services, direct broadcast
satellite services, multipoint
distribution systems, satellite master
antenna systems, and subscription
television services. The SBA has
developed small business size standard
for this census category, which includes
all such companies generating $12.5
million or less in revenue annually.238
According to Census Bureau data for
1997, there were a total of 1,311 firms
in this category, total, that had operated
for the entire year.239 Of this total, 1,180
firms had annual receipts of under $10
million and an additional 52 firms had
receipts of $10 million or more but less
than $25 million. Consequently, the
Commission estimates that the majority
of providers in this service category are
small businesses that may be affected by
the rules and policies herein.

118. Cable System Operators (Rate
Regulation Standard). The Commission
has developed its own small business
size standard for cable system operators,
for purposes of rate regulation. Under
the Commission’s rules, a “‘small cable
company’’ is one serving fewer than
400,000 subscribers nationwide.240 The
most recent estimates indicate that there
were 1,439 cable operators who
qualified as small cable system

23715 U.S.C. 632.

23813 CFR 121.201, NAICS code 513220 (changed
to 517510 in October 2002).

2397J.S. Census Bureau, 1997 Economic Census,
Subject Series: Information, “Establishment and
Firm Size (Including Legal Form of Organization)”,
Table 4, NAICS code 513220 (issued October 2000).

24047 CFR 76.901(e). The Commission developed
this definition based on its determination that a
small cable system operator is one with annual
revenues of $100 million or less. Implementation of
Sections of the 1992 Cable Act: Rate Regulation,
Sixth Report and Order and Eleventh Order on
Reconsideration, 10 FCC Rcd 7393 (1995), 60 FR
10534 (February 27, 1995).

operators at the end of 1995.241 Since
then, some of those companies may
have grown to serve over 400,000
subscribers, and others may have been
involved in transactions that caused
them to be combined with other cable
operators. Consequently, the
Commission estimates that there are
now fewer than 1,439 small entity cable
system operators that may be affected by
the rules and policies herein.

119. Cable System Operators
(Telecom Act Standard). The
Communications Act of 1934, as
amended, also contains a size standard
for small cable system operators, which
is ““a cable operator that, directly or
through an affiliate, serves in the
aggregate fewer than 1 percent of all
subscribers in the United States and is
not affiliated with any entity or entities
whose gross annual revenues in the
aggregate exceed $250,000,000.” 242 The
Commission has determined that there
are 65,000,000 subscribers in the United
States.243 Therefore, an operator serving
fewer than 650,000 subscribers shall be
deemed a small operator, if its annual
revenues, when combined with the total
annual revenues of all its affiliates, do
not exceed $250 million in the
aggregate.24¢ Based on available data,
the Commission estimates that the
number of cable operators serving
650,000 subscribers or fewer, totals
1,450.245 The Commission neither
requests nor collects information on
whether cable system operators are
affiliated with entities whose gross
annual revenues exceed $250
million,246 and therefore are unable, at
this time, to estimate more accurately
the number of cable system operators
that would qualify as small cable
operators under the size standard
contained in the Communications Act of
1934.

120. Open Video Services. Open
Video Service (OVS) systems provide
subscription services.247 The SBA has
created a small business size standard
for Cable and Other Program

241 Paul Kagan Associates, Inc., Cable TV
Investor, February 29, 1996 (based on figures for
December 30, 1995).

24247 U.S.C. 543(m)(2).

243 See FCC Announces New Subscriber Count for
the Definition of Small Cable Operator, Public
Notice, DA 01-158 (January 24, 2001).

24447 CFR 76.901(f).

245 See FCC Announces New Subscriber Count for
the Definition of Small Cable Operators, Public
Notice, DA-01-0158 (released January 24, 2001).

246 The Commission does receive such
information on a case-by-case basis if a cable
operator appeals a local franchise authority’s
finding that the operator does not qualify as a small
cable operator pursuant to section 76.901(f) of the
Commission’s rules. See 47 CFR 76.909(b).

247 See 47 U.S.C. 573.
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Distribution.248 This standard provides
that a small entity is one with $12.5
million or less in annual receipts. The
Commission has certified approximately
25 OVS operators to serve 75 areas, and
some of these are currently providing
service.249 Affiliates of Residential
Communications Network, Inc. (RCN)
received approval to operate OVS
systems in New York City, Boston,
Washington, DC, and other areas. RCN
has sufficient revenues to assure that
they do not qualify as a small business
entity. Little financial information is
available for the other entities that are
authorized to provide OVS and are not
yet operational. Given that some entities
authorized to provide OVS service have
not yet begun to generate revenues, the
Commission concludes that up to 24
OVS operators (those remaining) might
qualify as small businesses that may be
affected by the rules and policies herein.

121. Cable Television Relay Service.
This service includes transmitters
generally used to relay cable
programming within cable television
system distribution systems. The SBA
has defined a small business size
standard for Cable and other Program
Distribution, consisting of all such
companies having annual receipts of no
more than $12.5 million.250 According
to Census Bureau data for 1997, there
were 1,311 firms in the industry
category Cable and Other Program
Distribution, total, that operated for the
entire year.251 Of this total, 1,180 firms
had annual receipts of $10 million or
less, and an additional 52 firms had
receipts of $10 million or more but less
than $25 million.252 Thus, under this
standard, we estimate that the majority
of providers in this service category are
small businesses that may be affected by
the rules and policies herein.

122. Multichannel Video Distribution
and Data Service. MVDDS is a terrestrial
fixed microwave service operating in
the 12.2-12.7 GHz band. No auction has
yet been held in this service, although
an action has been scheduled for
January 14, 2004.253 Accordingly, there
are no licensees in this service.

24813 CFR 121.201, NAICS code 513220 (changed
to 517510 in October 2002).

249 See http://www.fcc.gov/csb/ovs/csovscer.html
(current as of March 2002).

25013 CFR 121.201, NAICS code 517510.

2517J.S. Census Bureau, 1997 Economic Census,
Subject Series: Information, “Establishment and
Firm Size (Including Legal Form of Organization),”
Table 4 (issued October 2000).

252 Id'

253 “Auctions of Licenses in the Multichannel
Video Distribution and Data Service Rescheduled
for January 14, 2004,” Public Notice, DA 03-2354
(August 28, 2003).

123. Amateur Radio Service. These
licensees are believed to be individuals,
and therefore are not small entities.

124. Aviation and Marine Services.
Small businesses in the aviation and
marine radio services use a very high
frequency (VHF) marine or aircraft radio
and, as appropriate, an emergency
position-indicating radio beacon (and/or
radar) or an emergency locator
transmitter. The Commission has not
developed a small business size
standard specifically applicable to these
small businesses. For purposes of this
analysis, the Commission uses the SBA
small business size standard for the
category ‘“‘Cellular and Other
Telecommunications,” which is 1,500
or fewer employees.25¢ Most applicants
for recreational licenses are individuals.
Approximately 581,000 ship station
licensees and 131,000 aircraft station
licensees operate domestically and are
not subject to the radio carriage
requirements of any statute or treaty.
For purposes of our evaluations in this
analysis, we estimate that there are up
to approximately 712,000 licensees that
are small businesses (or individuals)
under the SBA standard. In addition,
between December 3, 1998 and
December 14, 1998, the Commission
held an auction of 42 VHF Public Coast
licenses in the 157.1875-157.4500 MHz
(ship transmit) and 161.775-162.0125
MHz (coast transmit) bands. For
purposes of the auction, the
Commission defined a “‘small” business
as an entity that, together with
controlling interests and affiliates, has
average gross revenues for the preceding
three years not to exceed $15 million
dollars. In addition, a “very small”
business is one that, together with
controlling interests and affiliates, has
average gross revenues for the preceding
three years not to exceed $3 million
dollars.255 There are approximately
10,672 licensees in the Marine Coast
Service, and the Commission estimates
that almost all of them qualify as
“small”” businesses under the above
special small business size standards.

125. Personal Radio Services.
Personal radio services provide short-
range, low power radio for personal
communications, radio signaling, and
business communications not provided
for in other services. The Personal Radio
Services include spectrum licensed
under Part 95 of our rules.256 These
services include Citizen Band Radio

25413 CFR 121.201, NAICS code 513322 (changed
to 517212 in October 2002).

255 Amendment of the Commission’s Rules
Concerning Maritime Communications, Third
Report and Order and Memorandum Opinion and
Order, 13 FCC Red 19853 (1998).

256 47 CFR part 90.

Service (CB), General Mobile Radio
Service (GMRS), Radio Control Radio
Service (R/C), Family Radio Service
(FRS), Wireless Medical Telemetry
Service (WMTS), Medical Implant
Communications Service (MICS), Low
Power Radio Service (LPRS), and Multi-
Use Radio Service (MURS).257 There are
a variety of methods used to license the
spectrum in these rule parts, from
licensing by rule, to conditioning
operation on successful completion of a
required test, to site-based licensing, to
geographic area licensing. Under the
RFA, the Commission is required to
make a determination of which small
entities are directly affected by these
rules. Since all such entities are
wireless, we apply the definition of
cellular and other wireless
telecommunications, pursuant to which
a small entity is defined as employing
1,500 or fewer persons.258 Many of the
licensees in these services are
individuals, and thus are not small
entities. In addition, due to the mostly
unlicensed and shared nature of the
spectrum utilized in many of these
services, the Commission lacks direct
information upon which to base an
estimation of the number of small
entities under an SBA definition that
might be directly affected by these rules.
126. Public Safety Radio Services.
Public Safety radio services include
police, fire, local government, forestry
conservation, highway maintenance,
and emergency medical services.259

257 The Citizens Band Radio Service, General
Mobile Radio Service, Radio Control Radio Service,
Family Radio Service, Wireless Medical Telemetry
Service, Medical Implant Communications Service,
Low Power Radio Service, and Multi-Use Radio
Service are governed by Subpart D, Subpart A,
Subpart C, Subpart B, Subpart H, Subpart I, Subpart
G, and Subpart J, respectively, of Part 95 of the
Commission’s rules. See generally 47 CFR part 95.

25813 CFR 121.201, NAICS Code 517212.

259 With the exception of the special emergency
service, these services are governed by Subpart B
of part 90 of the Commission’s Rules, 47 CFR
90.15-90.27. The police service includes
approximately 27,000 licensees that serve state,
county, and municipal enforcement through
telephony (voice), telegraphy (code) and teletype
and facsimile (printed material). The fire radio
service includes approximately 23,000 licensees
comprised of private volunteer or professional fire
companies as well as units under governmental
control. The local government service that is
presently comprised of approximately 41,000
licensees that are state, county, or municipal
entities that use the radio for official purposes not
covered by other public safety services. There are
approximately 7,000 licensees within the forestry
service which is comprised of licensees from state
departments of conservation and private forest
organizations who set up communications networks
among fire lookout towers and ground crews. The
approximately 9,000 state and local governments
are licensed to highway maintenance service
provide emergency and routine communications to
aid other public safety services to keep main roads
safe for vehicular traffic. The approximately 1,000
licensees in the Emergency Medical Radio Service
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There are a total of approximately
127,540 licensees in these services.
Governmental entities 260 as well as
private businesses comprise the
licensees for these services. All
governmental entities with populations
of less than 50,000 fall within the
definition of a small entity.261

IV. Description of Projected Reporting,
Recordkeeping and Other Compliance
Requirements

127. With certain exceptions, the
Commission’s Schedule of Regulatory
Fees applies to all Commission
licensees and regulatees. Most licensees
will be required to count the number of
licenses or call signs authorized,
complete and submit an FCC Form 159
(“FCC Remittance Advice”), and pay a
regulatory fee based on the number of
licenses or call signs.262 Interstate
telephone service providers must
compute their annual regulatory fee
based on their interstate and
international end-user revenue using
information they already supply to the
Commission in compliance with the
Form 499-A, Telecommunications
Reporting Worksheet, and they must
complete and submit the FCC Form 159.

(EMRS) use the 39 channels allocated to this service
for emergency medical service communications
related to the delivery of emergency medical
treatment. 47 CFR 90.15-90.27. The approximately
20,000 licensees in the special emergency service
include medical services, rescue organizations,
veterinarians, handicapped persons, disaster relief
organizations, school buses, beach patrols,
establishments in isolated areas, communications
standby facilities, and emergency repair of public
communications facilities. 47 CFR 90.33-90.55.

26047 CFR 1.1162.

2615 U.S.C. 601(5).

262 The following categories are exempt from the
Commission’s Schedule of Regulatory Fees:
Amateur radio licensees (except applicants for
vanity call signs) and operators in other non-
licensed services (e.g., Personal Radio, part 15, ship
and aircraft). Governments and non-profit (exempt
under section 501(c) of the Internal Revenue Code)
entities are exempt from payment of regulatory fees
and need not submit payment. Non-commercial
educational broadcast licensees are exempt from
regulatory fees as are licensees of auxiliary
broadcast services such as low power auxiliary
stations, television auxiliary service stations,
remote pickup stations and aural broadcast
auxiliary stations where such licenses are used in
conjunction with commonly owned non-
commercial educational stations. Emergency Alert
System licenses for auxiliary service facilities are
also exempt as are instructional television fixed
service licensees. Regulatory fees are automatically
waived for the licensee of any translator station
that: (1) Is not licensed to, in whole or in part, and
does not have common ownership with, the
licensee of a commercial broadcast station; (2) does
not derive income from advertising; and (3) is
dependent on subscriptions or contributions from
members of the community served for support.
Receive only earth station permittees are exempt
from payment of regulatory fees. A regulatee will
be relieved of its fee payment requirement if its
total fee due, including all categories of fees for
which payment is due by the entity, amounts to less
than $10.

Compliance with the fee schedule will
require some licensees to tabulate the
number of units (e.g., cellular
telephones, pagers, cable TV
subscribers) they have in service, and
complete and submit an FCC Form 159.
Licensees ordinarily will keep a list of
the number of units they have in service
as part of their normal business
practices. No additional outside
professional skills are required to
complete the FCC Form 159, and it can
be completed by the employees
responsible for an entity’s business
records.

128. Each licensee must submit the
FCC Form 159 to the Commission’s
lockbox bank after computing the
number of units subject to the fee.
Licensees may also file electronically to
minimize the burden of submitting
multiple copies of the FCC Form 159.
Applicants who pay small fees in
advance and provide fee information as
part of their application must use FCC
Form 159.

129. Licensees and regulatees are
advised that failure to submit the
required regulatory fee in a timely
manner will subject the licensee or
regulatee to a late payment penalty of 25
percent in addition to the required
fee.263 If payment is not received, new
or pending applications may be
dismissed, and existing authorizations
may be subject to rescission.264 Further,
in accordance with the Debt Collection
Improvement Act of 1996, federal
agencies may bar a person or entity from
obtaining a Federal loan or loan
insurance guarantee if that person or
entity fails to pay a delinquent debt
owed to any federal agency.26°
Nonpayment of regulatory fees is a debt
owed the United States pursuant to 31
U.S.C. 3711 et seq., and the Debt
Collection Improvement Act of 1996,
Public Law 194-134. Appropriate
enforcement measures as well as
administrative and judicial remedies,
may be exercised by the Commission.
Debts owed to the Commission may
result in a person or entity being denied
a federal loan or loan guarantee pending
before another federal agency until such
obligations are paid.266

130. The Commission’s rules
currently provide for relief in
exceptional circumstances. Persons or
entities may request a waiver, reduction
or deferment of payment of the
regulatory fee.26” However, timely
submission of the required regulatory

26347 CFR 1.1164.

26447 CFR 1.1164(c).

265 Public Law 104—134, 110 Stat. 1321 (1996).
266 31 UU.S.C. 7701(c)(2)(B).

26747 CFR 1.1166.

fee must accompany requests for
waivers or reductions. This will avoid
any late payment penalty if the request
is denied. The fee will be refunded if
the request is granted. In exceptional
and compelling instances (where
payment of the regulatory fee along with
the waiver or reduction request could
result in reduction of service to a
community or other financial hardship
to the licensee), the Commission will
defer payment in response to a request
filed with the appropriate supporting
documentation.

V. Steps Taken to Minimize Significant
Economic Impact on Small Entities, and
Significant Alternatives Considered

131. The RFA requires an agency to
describe any significant alternatives that
it has considered in reaching its
proposed approach, which may include
the following four alternatives: (1) The
establishment of differing compliance or
reporting requirements or timetables
that take into account the resources
available to small entities; (2) the
clarification, consolidation, or
simplification of compliance or
reporting requirements under the rule
for small entities; (3) the use of
performance, rather than design,
standards; and (4) an exemption from
coverage of the rule, or any part thereof,
for small entities. As described in
Section III of this FRFA, supra, we have
created procedures in which all fee-
filing licensees and regulatees use a
single form, FCC Form 159, and have
described in plain language the general
filing requirements. We have sought
comment on other alternatives that
might simplify our fee procedures or
otherwise benefit small entities, while
remaining consistent with our statutory
responsibilities in this proceeding.

132. The Omnibus Appropriations Act
for FY 2005, Public Law 108447,
requires the Commission to revise its
Schedule of Regulatory Fees in order to
recover the amount of regulatory fees
that Congress, pursuant to section 9(a)
of the Communications Act, as
amended, has required the Commission
to collect for Fiscal Year (FY) 2005.268
As noted, we sought comment on the
proposed methodology for
implementing these statutory
requirements and any other potential
impact of these proposals on small
entities.

133. We have previously used cost
accounting data for computation of
regulatory fees, but found that some fees
which were very small in previous years
would have increased dramatically and
would have a disproportionate impact

26847 U.S.C. 159(a).
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on smaller entities. The methodology
we are using in this Report and Order
minimizes this impact by limiting the
amount of increase and shifting costs to
other services which, for the most part,
are larger entities.

134. Several categories of licensees
and regulatees are exempt from payment
of regulatory fees. See, e.g., footnote
261, supra.

135. Report to Small Business
Administration: The Commission will
send a copy of this Report and Order,
including a copy of the FRFA to the
Chief Counsel for Advocacy of the Small
Business Administration. The Report
and Order and FRFA (or summaries
thereof) will also be published in the
Federal Register.

136. Report to Congress: The
Commission will send a copy of this
Final Regulatory Flexibility Analysis
(FRFA), along with this Report and
Order, in a report to Congress pursuant
to the Congressional Review Act, 5
U.S.C. 801(a)(1)(A).

Attachment B—Sources of Payment
Unit Estimates for FY 2005

In order to calculate individual
service fees for FY 2005, we adjusted FY
2004 payment units for each service to
more accurately reflect expected FY
2005 payment liabilities. We obtained
our updated estimates through a variety
of means. For example, we used
Commission licensee data bases, actual
prior year payment records and industry
and trade association projections when
available. The databases we consulted
include the Commission’s Universal
Licensing System (ULS), International
Bureau Filing System (IBFS), and
Consolidated Database System (CDBS).
The industry sources we consulted
include, but are not limited to,
Television & Cable Factbook by Warren
Publishing, Inc. and the Broadcasting
and Cable Yearbook by Reed Elsevier,
Inc, as well as reports generated within
the Commission such as the Wireline
Competition Bureau’s Trends in
Telephone Service and the Wireless
Telecommunications Bureau’s
Numbering Resource Utilization
Forecast.

We tried to obtain verification for
these estimates from multiple sources
and, in all cases, we compared FY 2005
estimates with actual FY 2004 payment
units to ensure that our revised
estimates were reasonable. Where
appropriate, we adjusted and/or
rounded our final estimates to take into
consideration the fact that certain
variables that impact on the number of
payment units cannot yet be estimated
exactly. These include an unknown
number of waivers and/or exemptions
that may occur in FY 2005 and the fact
that, in many services, the number of
actual licensees or station operators
fluctuates from time to time due to
economic, technical or other reasons.
Therefore, when we note, for example,
that our estimated FY 2005 payment
units are based on FY 2004 actual
payment units, it does not necessarily
mean that our FY 2005 projection is
exactly the same number as FY 2004. It
means that we have either rounded the
FY 2005 number or adjusted it slightly
to account for these variables.

Fee category

Sources of payment unit estimates

Land Mobile (All), Microwave, 218-219 MHz,
Marine (Ship & Coast), Aviation (Aircraft &
Ground), GMRS, Amateur Vanity Call Signs,
Domestic Public Fixed.

CMRS Cellular/Mobile Services

CMRS Messaging Services

AM/FM Radio Stations .........ccccceevverieiieeccciieeens

UHF/VHF Television Stations
AM/FM/TV Construction Permits ....
LPTV, Translators and Boosters ....
Broadcast Auxiliaries
BRS (formerly MDS/MMDS)
Cable Television Relay Service (CARS) Sta-
tions.
Cable Television System Subscribers

Interstate Telecommunication Service Providers

Earth Stations

Space Stations (GSOs & NGSOs)

International Bearer CirCuitS ..........cccccceeeeeeeecnnnes

International HF Broadcast Stations, Inter-
national Public Fixed Radio Service.

Based on Wireless Telecommunications Bureau (WTB) projections of new applications and re-
newals taking into consideration existing Commission licensee data bases. Aviation (Aircraft)
and Marine (Ship) estimates have been adjusted to take into consideration the licensing of
portions of these services on a voluntary basis.

Based on Wireless Telecommunications Bureau estimates.

Based on Wireless Telecommunications Bureau Competition Report estimates.

Based on estimates from Media Services Bureau estimates, adjusted for exemptions, and ac-
tual FY 2004 payment units.

Based on Media Services Bureau estimates and actual FY 2004 payment units.

Based on Media Services Bureau estimates and actual FY 2004 payment units.

Based on actual FY 2004 payment units.

Based on actual FY 2004 payment units.

Based on Wireless Telecommunications Bureau estimates and actual FY 2004 payment units.

Based on actual FY 2004 payment units.

Based on Media Services Bureau industry estimates of subscribership, and actual FY 2004
payment units.

Based on actual FY 2004 interstate revenues reported on Telecommunications Reporting
Worksheet, adjusted for FY 2005 revenue growth/decline for industry, and projections by the
Wireline Competition Bureau.

Based on actual FY 2004 payment estimates and projected FY 2005 units.

Based on International Bureau licensee data base estimates.

Based on FY 2004 actual paid units, and adjusted for growth.

Based on International Bureau estimates.

ATTACHMENT C.—CALCULATION OF FY 2005 REVENUE REQUIREMENTS AND PRO-RATA FEES

[Regulatory fees for the categories shaded in gray are collected by the Commission in advance to cover the term of the license and are
submitted along with the application at the time the application is filed.]

Computed Rounded
FY 2004 Pro-rated FY

FY 2005 : new FY new FY Expected FY
Fee category payment units | Y©ars | revenue esti- | 2008 revenue | 5505 regy- | 2005 regu- 2005 revenue

q latory fee | latory fee
PLMRS (Exclusive US€) .....c.ccccoerveverrueenee. 3,700 10 340,000 349,068 9 10 370,000
PLMRS (Shared use) ..... 46,000 10 2,300,000 2,361,342 5 5 2,300,000
MIiCrowave .........cceeevevervreenennne 2,600 10 1,500,000 1,540,006 59 60 1,560,000
218-219 MHz (Formerly IVDS) 3 10 1,500 1,540 51 50 1,500
Marine (Ship) ..occvevereriereeeere e 7,000 10 585,000 600,602 9 10 700,000
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ATTACHMENT C.—CALCULATION OF FY 2005 REVENUE REQUIREMENTS AND PRO-RATA FEES—Continued

[Regulatory fees for the categories shaded in gray are collected by the Commission in advance to cover the term of the license and are
submitted along with the application at the time the application is filed.]

Computed | Rounded
FY 2004 Pro-rated FY
FY 2005 . new FY new FY Expected FY
Fee category payment units Years revenu? esti- | 2005 revenltjg 2005 regu- | 2005 regu- 20(?5 revenue
mate requiremen latory fee latory fee
GMRBS ... 21,000 5 375,000 385,001 4 5 525,000
Aviation (Aircraft) ........ccoocceiiiiiiiniiiees 7,400 10 155,000 159,134 2 5 370,000
Marine (Coast) .......ccoeeriiieeiiiieeeiee e 1,000 10 96,200 98,766 10 10 100,000
Aviation (Ground) ................ 1,600 5 120,000 123,200 15 15 120,000
Amateur Vanity Call Signs ... 7,600 10 162,119 166,443 2.19 2.19 166,443
AM Class A ...oooeeeeeee e 66 1 198,375 203,666 3,086 3,075 202,950
AM ClassS B ......oooevieeiiieeceeeeeeeeee e, 1,592 1 2,421,075 2,485,646 1,561 1,550 2,467,600
AM Class C ... 956 1 841,500 863,943 904 900 860,400
AM Class D ................ 1,769 1 2,784,800 2,859,072 1,616 1,625 2,874,625
FM Classes A, B1 & C3 ......ccccecvveecneeene 3,045 1 5,715,500 5,980,390 1,964 1,975 6,013,875
FM Classes B, C, C0, C1 & C2 ............... 2,963 1 7,026,150 7,321,585 2,471 2,475 7,333,425
AM Construction Permits 113 1 33,945 34,850 308 310 35,030
FM Construction Permits 1 .... 98 1 267,300 53,929 550 550 53,900
Satellite TV eeeeeeeeeeeeccee s 123 1 128,100 131,516 1,069 1,075 132,225
Satellite TV Construction Permit .............. 3 1 1,560 1,602 534 535 1,605
VHF Markets 1-10 43 1 2,596,125 2,665,365 61,985 61,975 2,664,925
VHF Markets 11-25 ... 61 1 2,654,400 2,725,194 44,675 44,675 2,725,175
VHF Markets 26-50 72 1 2,246,475 2,306,389 32,033 32,025 2,305,800
VHF Markets 51-100 ......c.cccccoeeeeinieeennns 118 1 2,161,725 2,219,379 18,808 18,800 2,218,400
VHF Remaining Markets ...... 211 1 951,750 977,134 4,631 4,625 975,875
UHF Construction Permits .... 9 1 27,900 28,644 3,183 3,175 28,575
UHF Markets 1-10 ....cccocvveeviieeeeee e, 84 1 1,599,750 1,682,187 20,026 20,025 1,682,100
UHF Markets 11-25 ......ccccceevvvieeciieeennen. 79 1 1,310,175 1,384,889 17,530 17,525 1,384,475
UHF Markets 26-50 ... 115 1 1,088,100 1,156,891 10,060 10,050 1,155,750
UHF Markets 51-100 ........ 162 1 943,500 993,971 6,136 6,125 992,250
UHF Remaining Markets ..........cccccoveenen. 181 1 301,950 310,003 1,713 1,725 312,225
UHF Construction Permits ' .................... 31 1 192,950 53,475 1,725 1,725 53,475
Broadcast Auxiliaries ............... 25,000 1 250,000 256,668 10 10 250,000
LPTV/Translators/Boosters ... 2,900 1 1,116,500 1,146,277 395 395 1,145,500
CARS Stations .......cccccevevvieeecciee e, 900 1 135,000 138,001 154 154 139,500
Cable TV Systems ......cccococeeeviieeiiieeee, 65,000,000 1 45,500,000 46,713,502 0.719 0.72 46,800,000
Interstate  Telecommunication  Service
Providers ........cccooeeeeiieiiiiieeee e 54,000,000,000 1 127,530,000 | 130,931,273 0.002425 0.00243 | 131,220,000
CMRS Mobile Services (Cellular/Public
MODIIE) .o 179,000,000 1 38,250,000 39,565,080 0.221 0.22 39,380,000
CMRS Messaging Services .. 11,200,000 1 1,160,000 896,000 0.08 0.08 896,000
BRS2 ..., 1,800 1 432,000 455,400 253 255 459,000
LMDS 3 e 330 1 91,800 83,490 253 255 84,150
International Bearer Circuits ..................... 5,300,000 1 7,056,000 7,244,186 1.37 1.37 7,261,000
International Public Fixed ........ 1 1 1,750 1,797 1,797 1,800 1,800
Earth Stations .........ccccccveeennee 3,400 1 680,000 698,136 205 205 697,000
International HF Broadcast ...... 5 1 3,725 3,824 765 765 3,825
Space Stations (Geostationary) ........ 81 1 8,829,975 9,065,474 111,919 111,925 9,065,925
Space Stations (Non-Geostationary ......... 6 1 657,000 674,522 112,420 112,425 674,550
Total Estimated Revenue to be Col-
1=To1 (=Y S BSOSO ISR 272,821,674 | 280,099,050 | ..cceovvviiveeie | e 280,765,853
Total Revenue Requirement ............. | cocvevcivevnicnevciceens | v 272,958,000 | 280,098,000 | ...oevvvrrerrnnnnn | verrrrrrnnnnnnnnn 280,098,000
DIffereNCe ..oveeiieeiieeeeee e | e | e (136,326) 1,050 | oovviiiiieiies | e 667,853

*1,02615787 factor applied based on the amount Congress designated for recovery through regulatory fees (Public Law 108-7 and 47 U.S.C.

159(a)(2)).

1The FM Construction Permit and UHF Construction Permit revenues were adjusted so that the construction permit fee is no higher than the
level of the lowest licensed fee for that class of service.
2MDS/MMDS category was renamed Broadband Radio Service (BRS). See Amendment of Parts 1, 21, 73, 74 and 101 of the Commission’s
Rules to Facilitate the Provision of Fixed and Mobile Broadband Access, Educational and Other Advanced Services in the 2150—-2162 and 2500—
2690 MHz Bands et al., Report & Order and Further Notice of Proposed Rulemaking, 19 FCC Rcd 14165 (2004).
3 Although we are tracking BRS (formerly MDS/MMDS) and LMDS separately in terms of payment units, the FY 2005 regulatory fee for BRS

and LMDS is calculated by combining the units and the “Pro-Rated Revenue Requirements” of both BRS and LMDS.
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ATTACHMENT D.—FY 2005 SCHEDULE OF REGULATORY FEES

[Regulatory fees for the categories shaded in gray are collected by the Commission in advance to cover the term of the license and are
submitted along with the application at the time the application is filed]

Annual
Fee category regulatory fee
(U.S. $'s)
PLMRS (per license) (Exclusive Use) (47 CFR PArt 90) ......ooiiiiiiiiiiiiieie ettt sttt ettt ettt sn e e e n e saneseee s 10
Microwave (per license) (47 CFR part 101) 60
218-219 MHz (Formerly Interactive Video Data Service) (per license) (47 CFR part 95) .......cocoeiiiiiiiiiiiiiecene e 50
Marine (Ship) (per station) (47 CFR PArt 80) .......coiuiiiieiiieitieiie ettt ettt et e e e e bt e ss et e beesaee e beesaseeaaeesaeeeabeeeabeeabeeanneesaeesateenenas 10
Marine (Coast) (per license) (47 CFR part 80) .......ccccecvvvveennenne 10
General Mobile Radio Service (per license) (47 CFR part 95) 5
Rural Radio (47 CFR part 22) (previously listed under the Land Mobile Category) ........cccoeiiiiiiiiiiiiiiiieeeee e 5
PLMRS (Shared Use) (per license) (47 CFR PArt 90) .....ooiiiiiieiiieitie ettt ettt st ettt b e sttt e st e e bt e s s e e saeesabeesbeeenbeesaeeenneens 5
Aviation (Aircraft) (per station) (47 CFR part 87) 5
Aviation (Ground) (per license) (47 CFR part 87) 15
Amateur Vanity Call Signs (per call sign) (47 CFR PArt 97) .....coiiiiiiiiiieeee ettt sttt ettt srnesne e 2.19
CMRS Mobile/Cellular Services (per unit) (47 CFR parts 20, 22, 24, 27, 80 @nd 90) ........cccecutrieeriieiienieesee et 22
CMRS Messaging Services (per unit) (47 CFR parts 20, 22, 24 and 90) ................. .08
Broadband Radio Service (formerly MMDS/ MDS) (per license) (47 CFR part 21) 255
Local Multipoint Distribution Service (47 CFR, PArt 1071) ..ottt sr e 255
AM Radio CONSIIUCHION PEIMILS ......oiviiiiiiiiieitieieii ettt r e e e e e e et s me e et ere e e e er e e s e e e s e e e e an e e e e ereeneennenneenne e 310
FM Radio CONSIIUCHION PEIMIS ....c.uiiiiiiiie ittt s a e bt e e e e e b e s ae e et e eeab e e bt e et e e sbe e et e e sbne e bt e saneeaneens 550
TV (47 CFR part 73) VHF Commercial:
[ =T = €T e O OSSP SOPRPR 61,975
=TT £ e e OO 44,675
Markets 26-50 ..... 32,025
Markets 51-100 18,800
REMAINING MAIKEES ...ttt e bt a e e bt e et e e bt e e ab e e s b e e et e e e be e e bt e ebe e e abe e st e et e e e b e e nneesneenanas 4,625
CONSIIUCION PEIMILS ......eiiiiiiiiiiiieii ettt e e et s r e e e e R e e e e e Re e e e ee e e ae e et eae e st sae e e e eme e e e are e e e aneennenreeanenrean 3,175
TV (47 CFR part 73) UHF Commercial:
=T C=T £ T R OO 20,025
[ = U= T I e SO S U P U SPPPR 17,525
MAIKEES 26—50 .....coiiiiiiiiiie e bbb h e R R e R e e b s e b e b b e e e ae e ae s 10,050
Markets 51-100 ....... 6,125
Remaining Markets 1,725
(070 g 1S U Lol (1] o T ==Y ¢4 11 €= PSSO PUPPRRRRPPNt 1,725
Satellite Television StationNs (All IMAIKETS) .....cc.uii ittt sa et bt e s a e e e bt e sa et et e e esbeesbeeeabeesaeeeabeeaseeanne 1,075
Construction Permits—Satellite Television Stations ...................... 535
Low Power TV, TV/FM Translators & Boosters (47 CFR part 74) 395
Broadcast AuXIlIaries (47 CFR PArt 74) ...ttt ettt b et e b e sttt e e s ab e e e bt e s et e sae e e bt e s beesteesan e et e e nenas 10
[N I O o o= 12 A4 ) PRSP PROTPIOE 155
Cable Television Systems (per subscriber) (47 CFR part 76) ................. 72
Interstate Telecommunication Service Providers (per revenue dollar) .... .00243
Earth Stations (47 CFR PAI 25) ..ottt ettt st b e e e e e e e bt e sae e et e e sab e e e bt e et e e sae e er e e ebn e e bt e saneeree s 205
Space Stations (per operational station in geostationary orbit) (47 CFR part 25) also includes DBS Service (per operational
Station) (47 CFR PAT T00) ......eeiiiiiiiitieii ettt sttt b e et sh e et e et e e e bt e she e e bt e sas e et e e ebe e e b e e nae e e beeeab e e e b e e eareenaeeereenaneeane 111,925
Space Stations (per operational system in non-geostationary orbit) (47 CFR part 25) . 112,425
International Bearer Circuits (per active B4KB CIFCUIT) ........c.ooiuiiiiiiiiiiii ettt 1.37
International Public Fixed (per call Sign) (47 CFR PArt 23) ....c.ceiiiiiiiiiieie ettt ettt sttt b e sb e e b e sae e eabeesaeeebeesaneeneeeas 1,800
International (HF) Broadcast (47 CFR PArt 73) ..ottt sttt ettt et b e e e e e be e st e e ebe e e b e e snnesane e 765
FY 2005 SCHEDULE OF REGULATORY FEES (CONTINUED)
FY 2005 radio station regulatory fees
EM FM
Population served AM class A AM class B AM class C AM class D classes A, %ascsgsCB;,
B1 and C3 iy
and C2
<=25,000 ..ooiiieieieee e 625 475 375 450 550 725
25,001=75,000 ....ccevrerrerrenrereenreneere e 1,225 925 550 675 1,125 1,250
75,001=150,000 .....ovmverierierienieie e sieeee e 1,825 1,150 750 1,125 1,550 2,300
150,001-500,000 ........ 2,750 1,950 1,125 1,350 2,375 3,000
500,001-1,200,000 3,950 2,975 1,875 2,250 3,750 4,400
1,200,001-3,000,00 6,075 4,575 2,825 3,600 6,100 7,025
>3,000,000 ...ceeeiiiieieeee e 7,275 5,475 3,575 4,500 7,750 9,125
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Attachment E—Factors, Measurements
and Calculations That Go Into
Determining Station Signal Contours
and Associated Population Coverages

AM Stations

For stations with nondirectional
daytime antennas, the theoretical
radiation was used at all azimuths. For
stations with directional daytime
antennas, specific information on each
day tower, including field ratio,
phasing, spacing and orientation was
retrieved, as well as the theoretical
pattern root-mean-square of the
radiation in all directions in the
horizontal plane (RMS) figure milliVolt
per meter (mV/m) @ 1 km) for the
antenna system. The standard, or
modified standard if pertinent,
horizontal plane radiation pattern was
calculated using techniques and
methods specified in sections 73.150
and 73.152 of the Commission’s
rules.269 Radiation values were
calculated for each of 360 radials
around the transmitter site. Next,
estimated soil conductivity data was
retrieved from a database representing
the information in FCC Figure R3 27°.
Using the calculated horizontal
radiation values, and the retrieved soil
conductivity data, the distance to the
city grade (5 mV/m) contour was
predicted for each of the 360 radials.
The resulting distance to city grade
contours were used to form a
geographical polygon. Population
counting was accomplished by

determining which 2000 block centroids
were contained in the polygon. (A block
centroid is the center point of a small
area containing population as computed
by the U.S. Census Bureau.) The sum of
the population figures for all enclosed
blocks represents the total population
for the predicted city grade coverage
area.

FM Stations

The greater of the horizontal or
vertical effective radiated power (ERP)
(kW) and respective height above
average terrain (HAAT) (m) combination
was used. Where the antenna height
above mean sea level (HAMSL) was
available, it was used in lieu of the
average HAAT figure to calculate
specific HAAT figures for each of 360
radials under study. Any available
directional pattern information was
applied as well, to produce a radial-
specific ERP figure. The HAAT and ERP
figures were used in conjunction with
the Field Strength (50-50) propagation
curves specified in 47 CFR section
73.313 of the Commission’s rules to
predict the distance to the city grade (70
dBu (decibel above 1 microVolt per
meter) or 3.17 mV/m) contour for each
of the 360 radials.271 The resulting
distance to city grade contours were
used to form a geographical polygon.
Population counting was accomplished
by determining which 2000 block
centroids were contained in the
polygon. The sum of the population
figures for all enclosed blocks represents

the total population for the predicted
city grade coverage area.

Attachment F

Parties Filing Comments on the Notice
of Proposed Rulemaking

Blooston, Mordkofsky, Dickens, Duffy
& Prendergast (“BMDDP”’).

Cingular Wireless LLC (“Cingular”).

National Cable & Telecommunications
Association (“NCTA”).

Satellite Industry Association (“SIA”).

Tyco Communications (US) Inc.
(“Tyco”).

XO Communications, Inc. (“X0O”).

Parties Filing Reply Comments

American Cable Association (““ACA”).

Cellular Telecommunications and
Internet Association (“CTIA”).

DIRECTYV, Inc. and EchoStar Satellite
(“DirecTV & Echostar”).

Level 3 Communications (‘“Level 37).

Tyco Communications (US) Inc.
(“Tyco”).

Parties Filing a Notice of Oral Ex Parte
Presentation

Tyco Telecommunications (“Tyco
Telecom”), filed by Harris, Wiltshire &
Grannis, LLP.

Satellite company representatives
from Intelsat, PanAmSat, and SES
Americom, Filed by Hogan & Hartson,
LLP.

XO Communications (“X0”), Filed by
Mintz, Levin, Cohn, Ferris, Glovsky, and
Popeo, PC.

ATTACHMENT G.—FY 2004 SCHEDULE OF REGULATORY FEES

Annual regu-
Fee category latory fee
(U.S. $’s)

PLMRS (per license) (Exclusive Use) (47 CFR PAM 90) ......ooiiiiiiiiiiiiieie ettt ettt st sb e sae e st e s e eneesaneenee s 10
Microwave (per license) (47 CFR PAM T0T) ..ottt e e st et e e e bs e e s bt e sar e e eae e ean e e abeeeaneenaneereenenes 50
218-219 MHz (Formerly Interactive Video Data Service) (per license) (47 CFR part 95) .......cocoeiiiiiiiiiiiiiieceene e 50
Marine (Ship) (per station) (47 CFR part 80) ........cocceeiiirieirieiiie ettt 15
Marine (Coast) (per license) (47 CFR part 80) .......ccccocvvieeineene 10
General Mobile Radio Service (per license) (47 CFR part 95) 5
Rural Radio (47 CFR part 22) (previously listed under the Land Mobile Category) ........ccceciiiiiiiiiiiiiieeeee e 5
PLMRS (Shared Use) (per license) (47 CFR PArt 90) .....ooiiiiiiieiiiiitie ettt ettt st ettt e b e sttt e b e e bt e s b e e saeesaseesbeeenbeesaeeenneens 5
Aviation (Aircraft) (per station) (47 CFR part 87) ........ 5
Aviation (Ground) (per license) (47 CFR part 87) ......cc.c...... 15
Amateur Vanity Call Signs (per call sign) (47 CFR part 97) .....ccccoiiiriiiiieniienieciene 2.08
CMRS Mobile/Cellular Services (per unit) (47 CFR parts 20, 22, 24, 27, 80 and 90) ..... .25
CMRS Messaging Services (per unit) (47 CFR parts 20, 22, 24 and 90) .........cccceeuee .08
Multipoint Distribution Services (MMDS/ MDS) (per call sign) (47 CFR part 21) ... 270
Local Multipoint Distribution Service (per call sign) (47 CFR, part 101) ................ 270
AM Radio Construction Permits ..........cccoeevvireienieeneneeeseeee e 465
FM Radio CONSIIUCHON PEIMILS .....oiiiiiiiiiiiiiie et e et e e e e e et e et e e e e e et e eeeeeeeaasaaaeeeeeeeaassaeeeeaesaansssseeaeeeasnssnnseaeeeannns 1,650
TV (47 CFR part 73) VHF Commercial:

[ U= €T e O OSSP PRRRR SO 60,375

Markets 11-25 ... 41,475

IMAIKEES 26—50 .....ccieiieeiiieeeeeitte et e e e ettt e e e e e e et et eeeeeaaaasaeeeeeaeaaaasaeaeeaeeee s asaaseeaeeeaansntaeeeeeeaaansaeeeeeeeeaaanneneeeaeeaannreeaeeeeaaanrnneeaaean 29,175

=T C=T E= T R 0 OO PR 17,575

26947 CFR 73.150 and 73.152.

270 See Map of Estimated Effective Ground
Conductivity in the United States, 47 CFR 73.190
Figure R3.

27147 CFR 73.313.
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ATTACHMENT G.—FY 2004 SCHEDULE OF REGULATORY FEES—Continued

Annual regu-
Fee category latory fee
(U.S. $’s)
REMAINING IMAIKEES ... .ottt e e et e e e et e e e ae et e e e e e e e s Re e e e s ne e e eane e e e e mne e e s nne e e enr e e e nanneeesnnneeennnnees 4,050
Construction Permits 4,650
TV (47 CFR part 73) UHF Commercial:
[ =T T R O SR URRRR SRR 17,775
=T C= T e R TP PPSTRPPT 16,175
IMIAIKEES 2650 ... .eeiiiiiiiieiiee ettt st e e et e e e s et e oo b e e e e e R e e e e ea R e e e R e e e e e RE et e R et e SR Re e e e R e et e e RR e e e aRe e e eanr e e e nnne e e nnreeenannees 9,300
Markets 51-100 5,550
REMAINING IMAIKEES ...ttt ettt e ettt e e e be e e oo ate e e e st e e e o se e e e e abe e e enbe e e eanbee e eabee e e nbeeeenbeeeaasbeaesnsaeaeannneas 1,650
(070 g 1S U Lol (1] o T ==Y ¢4 11 €= PO PUPPRRRRPPNt 5,675
Satellite Television Stations (All MArKEIS) ......c.eiiiiiiiie ettt b e st et e st esb e e et e e saneebeesnneenne 1,050
Construction Permits—Satellite TeleVISION STAtIONS .......oouiiiiiiiiii ettt st e e b naee e 520
Low Power TV, TV/FM Translators & BoOSters (47 CFR Pt 74) ......ooiii ittt sttt n e s sne e 385
Broadcast AUXIlIary (47 CFR PAt 74) ..ottt ettt a e e e s ae e e e a e e e e e R e e e e aR e e aseee e eas e et nae e e e nneeneeneeneanis 10
CARS (47 CFR PAI 78) .oocvoeeeeeeceeeeeeeeeeeeeeeeeaeeesaesseeeseessesssaestesseesssessess e s st essesseeassessessseassansessssensesseesssansansesassansenss s sansensssansansenassenens 135
Cable Television Systems (per subscriber) (47 CFR PAM 76) ......cocuiiiiiiiiiiiieiiesie ettt s sine e .70
Interstate Telecommunication Service Providers (per revenue AOIAr) ..........ccoiiiiiiiiiiiiiee e .00218
Earth Stations (47 CFR PAI 25) ...cccciiiiiiieeeiiieeeciee s ee e st e st ee e e s teeesesteeessteeeasseeeeasseeeaasseeeasseeeansaeeeasseeeesseeeanssneeanseneennsenennnneennnnen 200
Space Stations (per operational station in geostationary orbit) (47 CFR part 25) also includes Direct Broadcast Satellite Serv-
ice (per operational station) (47 CFR Part 100) .........ooiiiiiiiiiiiii ittt sttt st e r e e s e e e sae e s b e e b e e s b e e saneereesanas 114,675
Space Stations (per operational system in non-geostationary orbit) (47 CFR part 25) .......ccccceeiieiiiiniinieeecee e 131,400
International Bearer Circuits (per active B4KB CIFCUIL) ......cueiiiiiiiiiiiie e e ccie s s e s e e s e e e st e e e ssee e e e neeeesnseeeeenseeeennseeeansanesnnnes 2.52
International Public Fixed (per call Sign) (47 CFR PArt 23) ....c.oiiiiiiiiiiieie ettt sae et e bt sb e e b e e saeeeabeesaeeebeesaneeneeeas 1,750
International (HF) Broadcast (47 CFR PAIt 73) .....ccciiieiiiieieieei ettt e e e r e e r e e ar e e se e e e ebe e e e naeenenmeeneeneenneanis 745
FY 2004 SCHEDULE OF REGULATORY FEES (CONTINUED)
FY 2004 Radio station regulatory fees
FM classes
Population served AMclassA | AMclassB | AMclassC | AMclassD | hVE33%€S | B C, Co, Cf
’ & C2
<=25,000 ..o e 600 450 350 425 525 675
25,001=75,000 ....cceererrirrenrereenreneere e 1,200 900 525 625 1,050 1,175
75,001=150,000 ....ooviiiiiiiiiiiiieeee e 1,800 1,125 700 1,075 1,450 2,200
150,001-500,000 ........ 2,700 1,925 1,050 1,275 2,225 2,875
500,001-1,200,000 ..... 3,900 2,925 1,750 2,125 3,550 4,225
1,200,001-3,000,00 .... 6,000 4,500 2,625 3,400 5,775 6,750
>3,000,000 ....ooeniiieieeee e 7,200 5,400 3,325 4,250 7,350 8,775

Statement of Commissioner Michael
Copps, Concurring; Re: Assessment and
Collection of Regulatory Fees for Fiscal
Year 2005

As in past years, I concur to
emphasize that the Commission should
consider initiating a proceeding to
address when or how it would adjust
the regulatory fees pursuant to section
9(b)(3) of the Act. As technology
advances and our regulatory activities
change, we must continue to look for
ways to improve our regulatory fee
methodology to ensure that we continue
to comply fully with the Act’s
requirements.

Statement of Commissioner Jonathan
Adelstein Approving in Part,
Concurring in Part; Re: Assessment and
Collection of Regulatory Fees for Fiscal
Year 2005; MD Docket No. 05-59

As in years past, I must concur to
portions of our Regulatory Fee Order
because I remain troubled with the
Commission’s inability to consider
changes that undoubtedly occur from
time to time in the costs of regulatory
fees for individual services. I encourage
the Commission to continue to improve
its regulatory fee assessment processes
so that in the future we are more able
to make these adjustments as
appropriate.

List of Subjects in 47 CFR Part 1

Administrative practice and
procedure.

m For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR part 1 as
follows:

PART 1—PRACTICE AND
PROCEDURE

m 1. The authority citation for part 1
continues to read as follows:

Authority: 47 U.S.C. 151, 154(i), 154(j),
155, 225, 303, 309.

m 2. Section 1.1152 is revised to read as
follows:

§1.1152 Schedule of annual regulatory
fees and filing locations for wireless radio
services.
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Exclusive use services (per license)

Fee amount

Address

1. Land Mobile (Above 470 MHz and 220 MHz Local,
Station & SMRS) (47 CFR part 90):

(a) New, Renew/Mod (FCC 601 & 159)

(b) New, Renew/Mod (Electronic Filing) (FCC 601 & 159) ..

(c) Renewal Only (FCC 601 & 159)

(d) Renewal Only (Electronic Filing) (FCC 601 & 159) ........
220 MHz Nationwide:

(a) New, Renew/Mod (FCC 601 & 159)

(b) New, Renew/Mod (Electronic Filing) (FCC 601 & 159) ..

(c) Renewal Only (FCC 601 & 159)

(d) Renewal Only (Electronic Filing) (FCC 601 & 159)
2. Microwave (47 CFR 101) (Private):

(a) New, Renew/Mod (FCC 601 & 159)

(b) New, Renew/Mod (Electronic Filing) (FCC 601 & 159)

(c) Renewal Only (FCC 601 & 159) .

(d) Renewal Only (Electronic Filing) (FCC 601 & 159)
3. 218-219 MHz Service:

(a) New, Renew/Mod (FCC 601 & 159)

(b) New, Renew/Mod (Electronic Filing) (FCC 601 & 159) ..

(c) Renewal Only (FCC 601 & 159)

(d) Renewal Only (Electronic Filing) (FCC 601 & 159) ........
4. Shared Use Services, Land Mobile (Frequencies Below 470

MHz—except 220 MHz):

(a) New, Renew/Mod (FCC 601 & 159)

(b) New, Renew/Mod (Electronic Filing) (FCC 601 & 159) ..

(c) Renewal Only (FCC 601 & 159)

(d) Renewal Only (Electronic Filing) (FCC 601 & 159) ........
General Mobile Radio Service:

(a) New, Renew/Mod (FCC 605 & 159)

(b) New, Renew/Mod (Electronic Filing) (FCC 605 & 159) ..

(c) Renewal Only (FCC 605 & 159)

(d) Renewal Only (Electronic Filing) (FCC 605 & 159) ........
Rural Radio (Part 22):

(a) New, Additional Facility, Major Renew/Mod (Electronic

Filing) (FCC 601 & 159).
(b) Renewal, Minor Renew/Mod (Electronic Filing) (FCC
601 & 159).

Marine Coast:

(a) New Renewal/Mod (FCC 601 & 159)

(b) Renewal Only (FCC 601 & 159)

(c) Renewal Only (Electronic Filing) (FCC 601 & 159)
Aviation Ground:

(a) New, Renewal/Mod (FCC 601 & 159)

(b) Renewal Only (FCC 601 & 159)

(c) Renewal Only (Electronic Filing) (FCC 601 & 159)
Marine Ship:

(a) New, Renewal/Mod (FCC 605 & 159)

(b) New, Renewal/Mod (Electronic Filing) (FCC 605 & 159)

(c) Renewal Only (FCC 605 & 159)

(d) Renewal Only (Electronic Filing) (FCC 605 & 159) ........
Aviation Aircraft:

(a) New, Renew/Mod (FCC 605 & 159)

(b) New, Renew/Mod (Electronic Filing) (FCC 605 & 159) ..

(c) Renewal Only (FCC 605 & 159)

(d) Renewal Only (Electronic Filing) (FCC 605 & 159) ........
5. Amateur Vanity Call Signs

(a) Initial or Renew (FCC 605 & 159)

(b) Initial or Renew (Electronic Filing) (FCC 605 & 159)

6. CMRS Mobile Services (per unit) (FCC 159) .........c.c......

7. CMRS Messaging Services (per unit) (FCC 159)

8. Multipoint Distribution (Includes MMDS and MDS) ..........

Base

9. Local Multipoint Distribution Service

$10.00
10.00
10.00
10.00

10.00
10.00
10.00
10.00

60.00
60.00
60.00
60.00

50.00
50.00
50.00
50.00

5.00
5.00
5.00
5.00

5.00
5.00
5.00
5.00

5.00

5.00

10.00
10.00
10.00

15.00
15.00
15.00

10.00
10.00
10.00
10.00

5.00
5.00
5.00
5.00

2.19
2.19
222 &
3.08
255

255

FCC, P.O.
FCC, P.O.
FCC, P.O.
FCC, P.O.

Box 358130, Pittsburgh, PA 15251-5130.
Box 358994, Pittsburgh, PA 15251-5994.
Box 358245, Pittsburgh, PA 15251-5245.
Box 358994, Pittsburgh, PA 15251-5994.

FCC, P.O.
FCC, P.O.
FCC, P.O.
FCC, P.O.

Box 358130, Pittsburgh, PA 15251-5130.
Box 358994, Pittsburgh, PA 15251-5994.
Box 358245, Pittsburgh, PA 15251-5245.
Box 358994, Pittsburgh, PA 15251-5994.

FCC, P.O.
FCC, P.O.
FCC, P.O.
FCC, P.O.

Box 358130, Pittsburgh, PA 15251-5130.
Box 358994, Pittsburgh, PA 15251-5994.
Box 358245, Pittsburgh, PA 15251-5245.
Box 358994, Pittsburgh, PA 15251-5994.

FCC, P.O.
FCC, P.O.
FCC, P.O.
FCC, P.O.

Box 358130, Pittsburgh, PA 15251-5130.
Box 358994, Pittsburgh, PA 15251-5994.
Box 358245, Pittsburgh, PA 15251-5245.
Box 358994, Pittsburgh, PA 15251-5994.

FCC, P.O.
FCC, P.O.
FCC, P.O.
FCC, P.O.

Box 358130, Pittsburgh, PA 15251-5130.
Box 358994, Pittsburgh, PA 15251-5994.
Box 358245, Pittsburgh, PA 15251-5245.
Box 358994, Pittsburgh, PA 15251-5994.

FCC, P.O.
FCC, P.O.
FCC, P.O.
FCC, P.O.

Box 358130, Pittsburgh, PA 15251-5130.
Box 358994, Pittsburgh, PA 15251-5994.
Box 358245, Pittsburgh, PA 15251-5245.
Box 358994, Pittsburgh, PA 15251-5994.

FCC, P.O. Box 358994, Pittsburgh, PA 15251-5994.

FCC, P.O. Box 358994, Pittsburgh, PA 15251-5994.

FCC, P.O.
FCC, P.O.
FCC, P.O.

Box 358130, Pittsburgh, PA 15251-5130.
Box 358245, Pittsburgh, PA 15251-5245.
Box 358994, Pittsburgh, PA 15251-5994.

FCC, P.O.
FCC, P.O.
FCC, P.O.

Box 358130, Pittsburgh, PA 15251-5130.
Box 358245, Pittsburgh, PA 15251-5245.
Box 358994, Pittsburgh, PA 15251-5994.

FCC, P.O.
FCC, P.O.
FCC, P.O.
FCC, P.O.

Box 358130, Pittsburgh, PA 15251-5130.
Box 358994, Pittsburgh, PA 15251-5994.
Box 358245, Pittsburgh, PA 15251-5245.
Box 358994, Pittsburgh, PA 15251-5994.

FCC, P.O.
FCC, P.O.
FCC, P.O.
FCC, P.O.

Box 358130, Pittsburgh, PA 15251-5130.
Box 358994, Pittsburgh, PA 15251-5994.
Box 358245, Pittsburgh, PA 15251-5245.
Box 358994, Pittsburgh, PA 15251-5994.

FCC, P.O.
FCC, P.O.

Box 358130, Pittsburgh, PA 15251-5130.

Box 358994, Pittsburgh, PA 15251-5994.

FCC, P.O. Box 358835, Pittsburgh, PA 15251-5835.

FCC, P.O. Box 358835, Pittsburgh, PA 15251-5835.

FCC, Multipoint, P.O. Box 358835, Pittsburgh, PA 15251—
5835.

FCC, Multipoint, P.O. Box 358835, Pittsburgh, PA 15251—
5835.

1Note that “small fees” are collected in advance for the entire license term. Therefore, the annual fee amount shown in this table that is a
small fee (categories 1 through 5) must be multiplied by the 5- or 10-year license term, as appropriate, to arrive at the total amount of regulatory
fees owed. It should be further noted that application fees may also apply as detailed in §1.1102.

2These are standard fees that are to be paid in accordance with § 1.1157(b).

3These are standard fees that are to be paid in accordance with §1.1157(b).
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m 3. Section 1.1153 is revised to read as §1.1153 Schedule of annual regulatory

follows: fees and filing locations for mass media
services.
Radio [AM and FM] (47 CFR part 73) Fee amount Address
1. AM Class A
<=25,000 population ........ccceeeeeeriiieerie e $625 | FCC, Radio, P.O. Box 358835, Pittsburgh, PA 15251-5835.
25,001-75,000 population ........ccccceerrmeeeinneeerieee e 1,225
75,001-150,000 population .... 1,825
150,001-500,000 population ...... 2,750
500,001-1,200,000 population ...... 3,950
1,200,001-3,000,000 population ...... 6,075
>3,000,000 population ..........cccooeieeiiiiiieeeiiee e 7,275
2. AM Class B
<=25,000 population ........ccoceeiiieriiiiieeiee e 475
25,001-75,000 population ...... 925
75,001-150,000 population ... 1,150
150,001-500,000 population ...... 1,950
500,001-1,200,000 population ...... 2,975
1,200,001-3,000,000 population ...... 4,575
>3,000,000 population ..........ccccerveeeinrereeiiee e 5,475
3. AM Class C
>25,000 population .......cceeeiiiiiieeee e 375
25,001=75,000 population ..........cccervieiiiiiiiiiceiie e 550
75,001-150,000 population .........ccceeceeriieereniieeeieee e 750
150,001-500,000 population ...... 1,125
500,001-1,200,000 population 1,875
1,200,001-3,000,000 population ........ccccceeeieereniieeeniieeeees 2,825
>3,000,000 popuUIatioN .......cccceeveiiiieeeiiieeeiiee e 3,575
4. AM Class D
<=25,000 population ........ccccceeeeiiiiiiiieee e 450
25,001-75,000 population ...... 675
75,001-150,000 population .... 1,125
150,001-500,000 population ...... 1,350
500,001-1,200,000 population ...... 2,250
1,200,001-3,000,000 population ... 3,600
>3,000,000 population ... 4,500
5. AM Construction Permit ...........cccoiiiiiiiiiiieeee e, 310
6. FM Classes A, B1 and C3
<=25,000 population ........cccoceeiiiiiiieiee e 550
25,001-75,000 population ...... 1,125
75,001-150,000 population .... 1,550
150,001-500,000 population ...... 2,375
500,001-1,200,000 population ...... 3,750
1,200,001-3,000,000 population ...... 6,100
>3,000,000 population ..........cccoorieeeeiiieeeeiiee e 7,750
7. FM Classes B, C, CO, C1 and C2
<=25,000 population .........ccccceviiiiiinieeiie e 725
25,001-75,000 population ...... 1,250
75,001-150,000 population .... 2,300
150,001-500,000 population ...... 3,000
500,001-1,200,000 population ...... 4,400
1,200,001-3,000,000 population ...... 7,025
>3,000,000 population ................... 9,125
8. FM Construction Permits .........cccccoeieviiineeniieseene e 550
TV (47 CFR part 73), VHF Commercial:
1. Markets 1 thru 10 .....oooiiie e 61,975 | FCC, TV Branch, P.O. Box 358835, Pittsburgh, PA 15251—
5835.
2. Markets 11 thru 25 ......cooiiii e 44,675
3. Markets 26 thru 50 .... 32,025
4. Markets 51 thru 100 .. 18,800
5. Remaining Markets ....... 4,625
6. Construction Permits ........ccccoooeinieeieiniineee e 3,175
UHF Commercial:
1. Markets 1 thru 10 .....oooiiie e 20,025 | FCC, UHFCommercial, P.O. Box 358835, Pittsburgh, PA
15251-5835.
2. Markets 11 thru 25 ......cooiiii e 17,525
3. Markets 26 thru 50 .... 10,050
4. Markets 51 thru 100 .. 6,125
5. Remaining Markets ....... 1,725
6. Construction Permits ........ccccooveenieeieiniineeecsee e 1,725
Satellite UHF/VHF Commercial:
1. Al MArKEES ..o 1,075 | FCC Satellite TV, P.O. Box 358835, Pittsburgh, PA 15251—
5835.
2. Construction Permits ........cccceeviiriieiniiieeneeeee e 535
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Radio [AM and FM] (47 CFR part 73) Fee amount Address
Low Power TV, TV/FM Translator, & TV/FM Booster (47 CFR 395 | FCC, Low Power, P.O. Box 358835, Pittsbugh, PA 15251—
part 74) 5835.
Broadcast AUXIliary .........cccoceiiiiiieiiiieee e 10 | FCC, Auxiliary, P.O. Box 358835, Pittsburgh, PA 15251-5835.

m 4. Section 1.1154 is revised to read as
follows:

§1.1154 Schedule of annual regulatory
charges and filing locations for common
carrier services.

Fee amount Address
Radio facilities:
1. Microwave (Domestic Public Fixed) (Electronic Filing) $60.00 | FCC, P.O. Box 358994, Pittsburgh, PA 15251-5994.
(FCC Form 601 & 159).
Carriers:
1. Interstate Telephone Service Providers (per interstate .00243 | FCC, Carriers, P.O. Box 358835, Pittsburgh, PA 15251-5835.
and international end-user revenues (see FCC Form
499-A).

m 5. Section 1.1155 is revised to read as
follows:

§1.1155 Schedule of regulatory fees and
filing locations for cable television services.

Fee amount Address
1. Cable Television Relay Service ...........ccocoveviniiiiiiiciciiiens $155 | FCC, Cable, P.O. Box 358835, Pittsburgh, PA 15251-5835.
2. Cable TV System (per subscriber) ........ccccoovvreeienieeienennene 72

m 6. Section 1.1156 is revised to read as
follows:

§1.1156 Schedule of regulatory fees and
filing locations for international services.

Fee amount Address
Radio Facilities:
1. International (HF) Broadcast ..........cccccceieeiiiiinienieenienne $765 | FCC, International, P.O. Box 358835, Pittsburgh, PA 15251—
5835.
2. International Public Fixed .........ccccceiiiiiiiniiiicneceee 1,800 | FCC, International, P.O. Box 358835, Pittsburgh, PA 15251—
5835.
Space Stations (Geostationary Orbit) ........ccccoecerviieriieiniennieenn. 111,925 | FCC, Space Stations, P.O. Box 358835, Pittsburgh, PA
15251-5835.
Space Stations (Non-Geostationary Orbit) .........ccccceeceeniivrieennnn. 112,425 | FCC, Space Stations, P.O. Box 358835, Pittsburgh, PA
15251-5835.
Earth Stations, Transmit/Receive & Transmit Only (per author- 205 | FCC, Space Stations, P.O. Box 358835, Pittsburgh, PA
ization or registration). 15251-5835.
Carriers, International Bearer Circuits (per active 64KB circuit 1.37 | FCC, Space Stations, P.O. Box 358835, Pittsburgh, PA
or equivalent. 15251-5835.

[FR Doc. 05-14267 Filed 7-20-05; 8:45 am]|
BILLING CODE 6712-01-P

DEPARTMENT OF TRANSPORTATION

Federal Railroad Administration

49 CFR Part 230

[Docket No. FRA 2005-20044, Notice No.
2]
RIN 2130-AB64

Inspection and Maintenance Standards
for Steam Locomotives

AGENCY: Federal Railroad
Administration (FRA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: On April 19, 2005, FRA
published a notice of proposed
rulemaking (NPRM) proposing to correct
an inadvertent, small omission from
FRA Form 4 (Boiler Specification Card)
in the Steam Locomotive Inspection and
Maintenance Standards. The form is
used to record information about
inspections of steam locomotive boilers.
FRA received two comments supporting
the adoption of the proposed rule.
Therefore, FRA adopts the proposed
rule as a final rule.

DATES: Effective Date: This rule is
effective August 22, 2005.

FOR FURTHER INFORMATION CONTACT:
George Scerbo, Motive Power and

Equipment Safety Specialist, 1120
Vermont Avenue, NW., Mail Stop 25,
Washington, DC 20590, (202) 493—-6249,
George.Scerbo@fra.dot.gov; or Melissa L.
Porter, Trial Attorney, 1120 Vermont
Avenue, NW., Mail Stop 10,
Washington, DC 20590, (202) 493-6034,
Melissa.Porter@fra.dot.gov.

SUPPLEMENTARY INFORMATION: On
November 17, 1999, FRA published a
final rule revising the agency’s
inspection and maintenance standards
for steam locomotives (49 CFR part 230)
(64 FR 62828). Appendix C to part 230
contains forms that railroads subject to
the rule are required to complete. On
FRA Form 4 entitled “Boiler
Specification Card,” FRA inadvertently
omitted three lines in the
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“Calculations” section that should have
been included to record the shearing
stress on rivets. Because the purpose of
Form 4 is to document for FRA the
current condition of the boiler and to
keep up-to-date documentation of all
repairs that have been made to the
boiler, the omitted language is necessary
on the form so that the current
condition of the boiler can be
documented accurately. The omitted
language is as follows:

“Shearing stress on rivets:

Greatest shear stress on rivets in
longitudinal seam psi Location
(course #) ; Seam Efficiency__ ”

On April, 19, 2005, FRA published an
NPRM proposing to add the omitted
language to Form 4. (70 FR 20337).
Comments were due on May 19, 2005.
FRA received two comments supporting
the addition of the language to Form 4,
but requesting clarification about
whether the rule will only apply
prospectively.

Because FRA did not receive any
adverse, substantive comments, FRA is
correcting this oversight by adding the
language to Form 4 as proposed in the
notice of proposed rulemaking.

Analysis of Comments

FRA asked for comment on the
proposed changes to Form 4 and
received comments from Union Pacific
Railroad Company (UP) and the
Association of Railway Museums
(ARM). Both commenters support
adoption of the proposed rule provided
that the changes to Form 4 apply
prospectively from the effective date of
this final rule. UP and ARM maintain
that the rule should not require
railroads to revise or update existing
Form 4’s to include the “‘shearing stress
on rivets” information until such time
as 49 CFR part 230 requires railroads to
prepare a new or updated Form 4 (e.g.,
in connection with a 1472 service day
inspection under section 230.17).

FRA agrees that the change to Form 4
should apply prospectively. In this

regard, railroads are not required to
update or revise current Form 4’s that
were prepared prior to the effective date
of this final rule until such time as a
new or updated Form 4 is otherwise
required by the rule. Form 4’s that are
prepared after the effective date of this
final rule must contain the “shearing
stress on rivets”” information.

Regulatory Impact

A. Executive Order 12866 and DOT
Regulatory Policies and Procedures

This final rule has been evaluated in
accordance with existing policies and
procedures. It is not considered a
significant regulatory action under
section 3(f) of Executive Order 12866
and, therefore, was not reviewed by the
Office of Management and Budget. This
final rule is not significant under the
Regulatory Policies and Procedures of
the Department of Transportation. The
economic impact of the final rule is
minimal to the extent that preparation
of a regulatory evaluation is not
warranted.

B. Regulatory Flexibility Determination

The Regulatory Flexibility Act of 1980
(5 U.S.C. 601 et seq.) requires a review
of rules to assess their impact on small
entities. This rule corrects a minor
omission from the final rule. Therefore,
FRA certifies that this final rule does
not have a significant economic impact
on a substantial number of small
entities.

C. Federalism

This final rule will not have a
substantial effect on the States, on the
relationship between the national
government and the States, or the
distribution of power and
responsibilities among the various
levels of government. Thus, in
accordance with Executive Order 13132,
preparation of a Federalism assessment
as not warranted.

D. Paperwork Reduction Act

There are no new information
collection requirements in this final
rule.

E. Compliance With the Unfunded
Mandates Reform Act of 1995

The final rule issued today will not
result in the expenditure, in the
aggregate, of $120,700,000 or more in
any one year by State, local, or Indian
tribal governments, or the private sector,
and thus preparation of a statement was
not required.

F. Environmental Assessment

There will be no significant
environmental impacts associated with
this final rule.

G. Energy Impact

According to definitions set forth in
Executive Order 13211, there will be no
significant energy action as a result of
the issuance of this final rule.

List of Subjects in 49 CFR Part 230

Steam locomotives, Railroad safety,
Penalties, Reporting and recordkeeping
requirements.

The Final Rule

m In consideration of the foregoing, FRA
is amending chapter II, subtitle B of title
49, Code of Federal Regulations as
follows:

PART 230—[AMENDED]

m 1. The authority citation for part 230
continues to read as follows:

Authority: 49 U.S.C. 20103, 20701, 20702;
28 U.S.C. 2461, note; and 49 CFR 1.49.

m 2. Appendix C to part 230 is amended
by revising “FRA Form 4” to read as
follows:

Appendix C to Part 230-FRA Inspection
Forms

* * * * *

BILLING CODE 4910-06-P
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FRA Form 4

BOILER SPECIFICATION CARD
Locomotive No. ; Boiler No. ; Date built
Boiler built by:
Owned by:
Operated by:
Type of boiler: ; Dome, where located:

BOILER SURVEY DATA
Where condition is called for, use: New - New material at the time of the boiler survey; Good - Little or no wear and/or corrosion; Fair -
Obvious wear and/or corrosion.

Boiler Shell Sheets

Material: Type of Material Carbon Content Condition
(wrought iron, carbon steel, or alloy steel)

1st course (front)

2nd course

3rd course

Rivets n/a n/a
Documentation of how material was determined shall be attached to this form.

Measurements: At Seam Thinnest

Front flue sheet, thickness n/a

1st course, thickness , , ID JID

2nd course, thickness , , D JD

3rd course, thickness , R D JD

When courses are not cylindrical give ID at each end

Is boiler shell circular at all points?
If shell is flattened, state location and amount
Are all flattened areas of shell stayed adequately for the pressure allowed by this form?

Water Space at Mud Ring: Sides , Front , Back
Width of water space at sides of fire box measured at center line of boiler: Front , Back

Firebox and Wrapper Sheets
Firebox sheets: Thickness Material Condition
Rear flue sheet
Crown
Sides
Door
Combustion chamber
Inside throat

Wrapper sheets:
Throat

Back head

Roof

Sides
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Steam Dome
‘Dome is made of pieces (not including seam welts, if any), Top opening diameter
Middle cylindrical portion - ID » Opening in boiler shell, longitudinally -
Dome sheets: Thickness Material Condition
Base
Middle cylindrical portion
Top
Lid

Boiler shell liner for
steam dome opening:

Is liner part of longitudinal seam?

Arch Tubes, Flues, Circulators, Thermic Siphons, Water Bar Tubes, Superheaters, and Dry Pipe

Arch tubes: OD , wall thickness ; number ; condition
Flues:
OD , wall thickness , length ; number, ; condition
OD , wall thickness , length ; number ; condition
OD , wall thickness , length ; number. ; condition
Circulators: OD , wall thickness ; number ; condition
Thermicsiphons:  number ; plate thickness ; condition
neck OD , neck thickness ; condition
Water bar tubes: OD , wall thickness

Superheater units directly connected to boiler with no intervening valve:
Type , Tube OD , wall thickness ; number. ; condition

Dry pipe subject to pressure:
OD , wall thickness , material ; condition

Stay Bolts, Crown Bar Rivets, and Braces

Stay bolts:
Smallest crown stay diameter ,avg. spacing X ; condition
Smallest stay bolt diameter. , avg. spacing X ; condition
Smallest combustion chamber stay bolt dia. ,

avg. spacing__ X ; condition
Measurement at smallest diameter
Crown bar bolts & rivets:
Roof sheet rivets, smallest dia. , ave. spacing X ; condition
Roof sheet bolts, smallest dia. , ave. spacing X ; condition
Crown sheet rivets, smallest dia. , ave. spacing X ; condition

Crown sheet bolts, smallest dia. , ave. spacing X ;condition
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Braces: Total Cross Sectional Area of Braces
Number Total Area Stayed Actual Equivalent Direct Stay

Backhead

Throat sheet

Front tube sheet

Safety Valves, Heating Surface, and Grate Area

Safety valves: Total number of safety valves on locomotive
Valve Size Manufacturer No. valves of this size and manufacture
Heating Surface:

Heating surface, as part of a circulating system in contact on one side with water or wet steam being heated and on the other
side with gas or refractory being cooled, shall be measured on the side receiving heat.

Firebox and Combustion Chamber square feet
Flue Sheets (less flue ID areas) square feet
Flues square feet
Circulators square feet
Arch Tubes square feet
Thermic Siphons square feet
Water Bar Tubes square feet
Superheaters (front end throttle only) square feet
Other square feet

Total Heating Surface square feet
Grate area: square feet

Water Level Indicators, Fusible Plugs, and Low Water Alarms

Height of lowest reading of gauge glasses above crown sheet:
Height of lowest reading of gauge cocks above crown sheet:

Is boiler equipped with fusible plug(s)? , number

Is boiler equipped with low water alarm(s)? ,  number
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Calculations
Staybolt stresses:
Stay bolt under greatest load, maximum stress psi
Location
Crown stay, crown bar rivet, or crown bar bolt under greatest load, max. stress psi
Location
Combustion chamber stay bolt under greatest load, maximum stress psi
Location
Braces:
Round or rectangular brace under greatest load, maximum stress psi
Location
Gusset brace under greatest load, maximum stress psi
Location
Shearing stress on rivets:
Greatest shear stress on rivets in longitudinal seam psi
Location (course #) ; Seam Efficiency,
Boiler shell plate tension:
Greatest tension on net section of plate in longitudinal seam psi
Location (course #) ; Seam Efficiency
Boiler plate and components, minimum thickness required @ tensile strength:
Front tube sheet @ Rear flue sheet @
1st course at seam @ 1st course not at seam @
2nd course at seam @ 2nd course not at seam @
3rd course at seam @ 3rd course not at seam @
Roof sheet @ Crown sheet @
Side wrapper sheets @ Firebox side sheets @
Back head @ Door sheet @
Throat sheet @ Inside throat sheet @
Combustion chamber @ Dome, top @
Dome, middle @ Dome, base @
Arch tubes @ Dome, lid @
Water bar tubes @ Thermic siphons @
Dry pipe @ Circulators @
Notes. 1. If tensile strength used is greater than 50,000 psi for steel or greater than 45,000 psi for wrought iron, supporting
documentation must be furnished.
2. Any shell dimension less than 1/4'" in thickness may not be adequate for support of or by other structures,

particularly where threads or staybolts are concerned. Applicable codes should be consulted.

Boiler Steam Generating Capacity: pounds per hour

The following may be used as a guide for estimating steaming capacity:
Pounds of Steam Per Hour Per Square Foot of Heating Surface:
Hand fired 8 1bs. per hr.
Stoker fired 10 Ibs. per hr.
Oil, gas or pulverized fuel fired 14 1bs. per hr.
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Record of Alterations
Description of Alteration Date of Alteration
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Record of Waivers

Section No.
Waiver No.  Affected Scope and Content of Waiver
Calculations done by: ; Verified by:
Data used to verify the foregoing specifications is current and accurate. Based upon the information contained in
this document and all necessary calculations, this boiler of Locomotive (Initial & number) is safe for
a working pressure of psi.
Date ; Date
Locomotive Owner Locomotive Operator

Make working sketch here or attach drawing of longitudinal and circumferential seams used in shell of boiler,
indicating on which courses used and give calculated efficiency of weakest longitudinal seam.

* * * * * Issued in Washington, DC on July 11, 2005.
Joseph H. Boardman,

Administrator, Federal Railroad
Administration.

[FR Doc. 05-14334 Filed 7—20-05; 8:45 am]
BILLING CODE 4910-06-C
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Proposed Rules

Federal Register
Vol. 70, No. 139

Thursday, July 21, 2005

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-21909; Directorate
Identifier 2005-NM-059—-AD]

RIN 2120-AA64

Airworthiness Directives; Aerospatiale
Model ATR72 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
certain Aerospatiale Model ATR72
airplanes. This proposed AD would
require a one-time general visual
inspection for contamination of the
surface of the upper arms of the main
landing gear (MLG) secondary side
brace assemblies; and repetitive eddy
current inspections for cracking of the
upper arms, and related specified and
corrective actions if necessary. This
proposed AD also would mandate
eventual replacement of aluminum
upper arms with steel upper arms,
which would end the repetitive
inspections. This proposed AD is
prompted by two reports of rupture of
the upper arm of the MLG secondary
side brace due to fatigue cracking. We
are proposing this AD to prevent
cracking of the upper arms of the
secondary side brace assemblies of the
MLG, which could result in collapse of
the MLG during takeoff or landing,
damage to the airplane, and possible
injury to the flightcrew and passengers.
DATES: We must receive comments on
this proposed AD by August 22, 2005.
ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

e Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street SW., Nassif Building,
room PL—401, Washington, DC 20590.

e By fax: (202) 493-2251.

e Hand Delivery: Room PL—401 on
the plaza level of the Nassif Building,
400 Seventh Street SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Aerospatiale,
316 Route de Bayonne, 31060 Toulouse,
Cedex 03, France.

You can examine the contents of this
AD docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street
SW., room PL—401, on the plaza level of
the Nassif Building, Washington, DC.
This docket number is FAA-2005—
21909; the directorate identifier for this
docket is 2005-NM-059—AD.

FOR FURTHER INFORMATION CONTACT: Tom
Rodriguez, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-1137;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to submit any relevant
written data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed under
ADDRESSES. Include “Docket No. FAA—
2005-21909; Directorate Identifier
2005-NM-059-AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the proposed AD. We will
consider all comments submitted by the
closing date and may amend the
proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of our docket
Web site, anyone can find and read the

comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You can
review the DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you can visit http://
dms.dot.gov.

Examining the Docket

You can examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the Docket
Management System (DMS) receives
them.

Discussion

The Direction Générale de I’Aviation
Civile (DGAC), which is the
airworthiness authority for France,
notified us that an unsafe condition may
exist on certain Aerospatiale Model
ATR72 airplanes. The DGAC advises
that there were two reports of rupture of
the upper arm of the main landing gear
(MLG) secondary side brace assembly.
Fatigue cracking has been determined to
be the cause of the ruptures. This
cracking, if not corrected, could result
in collapse of the MLG during takeoff or
landing, damage to the airplane, and
possible injury to the flightcrew and
passengers.

Relevant Service Information

Messier-Dowty has issued Special
Inspection Service Bulletin 631-32-178,
Revision 1, dated September 30, 2004.
The service bulletin describes
procedures for, among other things, a
one-time general visual inspection for
contamination of the surface of the
upper arms of the MLG secondary side
brace assemblies, and an eddy current
inspection for cracking of the upper
arms. The service bulletin also
recommends sending an inspection
report to Messier-Dowty.

Aerospatiale has issued Avions de
Transport Regional Service Bulletin
ATR72-32-1046, Revision 1, dated
October 7, 2004. The service bulletin



42004

Federal Register/Vol. 70, No. 139/ Thursday, July 21, 2005 /Proposed Rules

contains no Accomplishment
Instructions, but describes procedures
for replacing the upper arms of the MLG
secondary side brace assemblies. The
service bulletin refers to Messier-Dowty
Service Bulletin 631-32—-183, dated
October 6, 2004, as the source of service
information for accomplishing the
replacement. Service Bulletin 631-32—
183 describes procedures for replacing
aluminum upper arms of the MLG
secondary side brace assemblies with
steel upper arms, and engraving a new
suffix on the identification plate on the
assembly.

Accomplishing the actions specified
in the service information is intended to
adequately address the unsafe
condition. The DGAC mandated the
service information and issued French
airworthiness directive F—2004—-164,
dated October 13, 2004, to ensure the
continued airworthiness of these
airplanes in France.

The French airworthiness directive
refers to Messier-Bugatti Service
Bulletin 631-32—-085, dated August 21,
1992, as the source of service
information for replacing the press-
fitted ball cages of the lower and upper
arms of the MLG secondary side brace
assemblies with ball cages that are
shrink-fitted and bonded with adhesive.
For airplanes on which this replacement
has been accomplished, the compliance
time for the replacement of the
aluminum upper arms is extended.

FAA’s Determination and Requirements
of the Proposed AD

This airplane model is manufactured
in France and is type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the DGAC has kept the FAA informed
of the situation described above. We
have examined the DGAC’s findings,
evaluated all pertinent information, and
determined that we need to issue an AD
for products of this type design that are
certificated for operation in the United
States.

Therefore, we are proposing this AD,
which would require accomplishing the
actions specified in Avions de Transport
Regional Service Bulletin ATR72-32—
1046, Revision 1; Messier-Dowty
Special Inspection Service Bulletin 631—
32-178, Revision 1; and Messier-Dowty
Service Bulletin 631-32—183; described
previously; except as discussed under
“Differences Between the Proposed AD
and Messier-Dowty Special Inspection
Service Bulletin 631-32—178.” In
addition, this proposed AD would

require, for replacement of aluminum
upper arms, an eddy current inspection
and investigative or corrective actions.
Replacement with steel arms would end
the repetitive inspections, and
replacement with aluminum arms
would require repeating the eddy
current inspections.

Differences Among Proposed AD,
French Airworthiness Directive, and
Messier-Dowty Service Information

Although the French airworthiness
directive requires replacing any
defective upper arm of the MLG
secondary side brace assemblies with a
new or serviceable aluminum arm, or a
new steel arm, there are no procedures
specified in Service Bulletin 631-32—
183 for replacing the defective arm with
an aluminum arm. The service bulletin
does reference the ATR Component
Maintenance Manual (CMM), Chapter
32-18-41, Revision 3, dated September
30, 2002, for procedures for replacing
the affected arm with a new steel arm.
Therefore, this proposed AD will
reference the CMM for procedures for
replacement of any defective aluminum
upper arm with a new or serviceable
aluminum upper arm. Chapter 32—18-
41 provides procedures for replacement
of affected upper arms with either steel
or aluminum upper arms. This
difference has been coordinated with
the DGAC.

Special Inspection Service Bulletin
631-32—178, Revision 1, recommends
sending an inspection report to Messier-
Dowty, but this proposed AD does not
contain that requirement.

Special Inspection Service Bulletin
631-32-178, Revision 1, refers only to a
“visual inspection” for contamination of
the surface. We have determined that
the procedures in the service bulletin
should be described as a ‘““general visual
inspection.” A note has been included
in this AD to define this type of
inspection.

Costs of Compliance

This proposed AD would affect about
18 airplanes of U.S. registry.

The proposed initial and repetitive
inspections would take about 1 work
hour per airplane, at an average labor
rate of $65 per work hour. Based on
these figures, the estimated cost of the
proposed inspections for U.S. operators
is $1,170, or $65 per airplane, per
inspection cycle.

The proposed replacement would take
about 4 work hours per airplane (2 work
hours per upper arm), at an average
labor rate of $65 per work hour.
Required parts would cost about $4,948
per airplane ($2,474 per upper arm).
Based on these figures, the estimated

cost of the proposed replacement for
U.S. operators is $93,744, or $5,208 per
airplane.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD. See the ADDRESSES
section for a location to examine the
regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:
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PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Aerospatiale: Docket No. FAA-2005-21909;
Directorate Identifier 2005-NM-059-AD.

Comments Due Date

(a) The Federal Aviation Administration
must receive comments on this AD action by
August 22, 2005.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Aerospatiale Model
ATR72-101, =102, —201, —202, —211, —212,
and —212A airplanes, certificated in any

category; except airplanes that have received
ATR Modification 5522 in production.

Unsafe Condition

(d) This AD was prompted by two reports
of rupture of the upper arm of the main
landing gear (MLG) secondary side brace
assembly due to fatigue cracking. We are
issuing this AD to prevent cracking of the
upper arms of the secondary side brace
assemblies of the MLG, which could result in
collapse of the MLG during takeoff or
landing, damage to the airplane, and possible
injury to the flightcrew and passengers.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Inspections

(f) At the latest of the times specified in
paragraphs (f)(1), ()(2), and (f)(3) of this AD:
Accomplish a general visual inspection for
contamination of the surface of the upper
arms of the MLG secondary side brace
assemblies, and an eddy current inspection
for cracking of the upper arms by doing all
the actions specified in Parts A and B of the
Accomplishment Instructions of Messier-
Dowty Special Inspection Service Bulletin
631-32-178, Revision 1, dated September 30,
2004. Repeat the eddy current inspection at
intervals not to exceed 800 flight cycles until
accomplishment of paragraph (h) of this AD.

(1) Before the accumulation of 4,000 total
flight cycles on the secondary side brace.

(2) Before the accumulation of 800 flight
cycles on the secondary side brace since
overhauled.

(3) Within 200 flight cycles after the
effective date of this AD.

Note 1: For the purposes of this AD, a
general visual inspection is: “A visual
examination of an interior or exterior area,
installation, or assembly to detect obvious
damage, failure, or irregularity. This level of
inspection is made from within touching

distance unless otherwise specified. A mirror
may be necessary to enhance visual access to
all exposed surfaces in the inspection area.
This level of inspection is made under
normally available lighting conditions such
as daylight, hangar lighting, flashlight, or
droplight and may require removal or
opening of access panels or doors. Stands,
ladders, or platforms may be required to gain
proximity to the area being checked.”

Related Specified and Corrective Actions

(g) If any cracking is found during any
inspection required by paragraph (f) of this
AD: Before further flight, replace the affected
upper arm of the MLG secondary side brace
assembly as specified in paragraph (g)(1) or
(g)(2) of this AD.

(1) Replace the aluminum upper arm of the
MLG secondary side brace assembly with a
steel upper arm by doing the applicable
actions specified in the Accomplishment
Instructions of Messier-Dowty Service
Bulletin 631-32-183, dated October 6, 2004.
This replacement ends the repetitive
inspections required by paragraph (f) of this
AD for that side brace only.

(2) Replace the aluminum upper arm of the
MLG secondary side brace assembly with a
new or serviceable aluminum upper arm in
accordance with a method approved by
either the Manager, International Branch,
ANM-116, Transport Airplane Directorate,
FAA,; or the Direction Générale de 1’Aviation
Civile (or its delegated agent). ATR
Component Maintenance Manual, Chapter
32-18-41, Revision 3, dated September 30,
2002, is one approved method. Accomplish
a general visual inspection for contamination
of the surface of the upper arm before the
accumulation of 4,000 total flight cycles on
the upper arm, and if cracks are found, before
further flight, replace the upper arm with a
steel upper arm as required by paragraph
(g)(1) of this AD. If no cracks are found,
repeat the eddy current inspection thereafter
at intervals not to exceed 800 flight cycles
until accomplishment of paragraph (h) of this
AD.

Terminating Action

(h) Replace all aluminum upper arms of
the MLG secondary side brace assembly with
steel upper arms by doing all the applicable
actions in accordance with the
Accomplishment Instructions of Messier-
Dowty Service Bulletin 631-32-183, dated
October 6, 2004; at the applicable time
specified in paragraph (h)(1), (h)(2), (h)(3), or
(h)(4) of this AD. Accomplishing this
replacement ends the repetitive inspections
required by paragraph (f) of this AD.

(1) For airplanes on which any upper arm
has been overhauled before the effective date
of this AD and on which Messier-Bugatti
Service Bulletin 631-32-085, dated August
21, 1992, has not been accomplished, as of
the effective date of this AD: Within 15,000
flight cycles or 96 months, whichever is first,
since overhaul on the affected upper arm.

(2) For airplanes on which any upper arm
has been overhauled before the effective date
of this AD and on which Messier-Bugatti
Service Bulletin 631-32-085, dated August
21, 1992, has been accomplished, as of the
effective date of this AD: Within 18,000 flight

cycles or 96 months, whichever is first, since
overhaul on the affected upper arm.

(3) For airplanes on which any upper arm
has not been overhauled and on which
Messier-Bugatti Service Bulletin 631-32-085,
dated August 21, 1992, has not been
accomplished, as of the effective date of this
AD: Before the accumulation of 15,000 total
flight cycles on an upper arm since new, or
within 96 months on an upper arm since
new, whichever is first.

(4) For airplanes on which any upper arm
has not been overhauled and on which
Messier-Bugatti Service Bulletin 631-32-085,
dated August 21, 1992, has been
accomplished, as of the effective date of this
AD: Before the accumulation of 18,000 total
flight cycles on an upper arm since new, or
within 96 months on an upper arm since
new, whichever is first.

No Report Required

(i) Messier-Dowty Special Inspection
Service Bulletin 631-32—-178, Revision 1,
dated September 30, 2004, recommends
sending an inspection report to Messier-
Dowty, but this AD does not contain that
requirement.

Parts Installation

(j) As of the effective date of this AD, no
person may install, on any airplane, an
aluminum upper arm of the MLG secondary
side brace assembly, unless the applicable
requirements specified in paragraphs (f) and
(g) of this AD have been accomplished.

Alternative Methods of Compliance
(AMOCs)

(k) The Manager, ANM—-116, Transport
Airplane Directorate, FAA, has the authority
to approve AMOCs for this AD, if requested
in accordance with the procedures found in
14 CFR 39.19.

Related Information

(1) French airworthiness directive F—2004—
164, dated October 13, 2004, also addresses
the subject of this AD.

Issued in Renton, Washington, on July 14,
2005.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 05-14393 Filed 7-20-05; 8:45 am]
BILLING CODE 4910-13-P
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ACTION: Supplemental notice of
proposed rulemaking (NPRM);
reopening of comment period.

SUMMARY: The FAA is revising an earlier
NPRM for an airworthiness directive
(AD) that applies to certain Airbus
Model A319-100, A320-200, and A321—
100 and —200 series airplanes. The
original NPRM would have superseded
an existing AD that currently requires
modification of the telescopic girt bar of
the escape slide/raft assembly, and
follow-on actions. The original NPRM
proposed to mandate a new
modification of the telescopic girt bar,
which would terminate the repetitive
functional tests required by the existing
AD. The original NPRM also proposed
to expand the applicability of the
existing AD. The original NPRM was
prompted by development of a new,
improved modification. This new action
would revise the original NPRM by
proposing to mandate the installation of
placards on the modified girt bars, and
reduce the compliance time. We are
proposing this supplemental NPRM to
prevent failure of the escape slide/raft to
deploy correctly, which could result in
the slide being unusable during an
emergency evacuation and consequent
injury to passengers or airplane
crewmembers.

DATES: We must receive comments on
this supplemental NPRM by August 15,
2005.

ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

¢ Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street SW., Nassif Building,
room PL—401, Washington, DC 20590.

e Fax: (202) 493-2251.

e Hand Delivery: Room PL—401 on
the plaza level of the Nassif Building,
400 Seventh Street SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Airbus, 1
Rond Point Maurice Bellonte, 31707
Blagnac Cedex, France.

You can examine the contents of this
AD docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street
SW., room PL—401, on the plaza level of

the Nassif Building, Washington, DC.
This docket number is FAA-2004—
19863; the directorate identifier for this
docket is 2003—-NM—-29-AD.

FOR FURTHER INFORMATION CONTACT: Tim
Dulin, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2141;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to submit any relevant
written data, views, or arguments
regarding this proposal. Send your
comments to an address listed under
ADDRESSES. Include “Docket No. FAA—
2004-19863; Directorate Identifier
2003—-NM-29-AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this supplemental NPRM. We
will consider all comments received by
the closing date and may amend this
supplemental NPRM in light of those
comments.

We will post all comments submitted,
without change, to http://dms.dot.gov,
including any personal information you
provide. We will also post a report
summarizing each substantive verbal
contact with FAA personnel concerning
this proposed AD. Using the search
function of our docket Web site, anyone
can find and read the comments in any
of our dockets, including the name of
the individual who sent the comment
(or signed the comment on behalf of an
association, business, labor union, etc.).
You can review the DOT’s complete
Privacy Act Statement in the Federal
Register published on April 11, 2000
(65 FR 19477-78), or you can visit
http://dms.dot.gov.

Examining the Docket

You can examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in ADDRESSES.
Comments will be available in the AD
docket shortly after the Docket
Management System (DMS) receives
them.

Discussion

We proposed to amend part 39 of the
Federal Aviation Regulations (14 CFR
part 39) with a notice of proposed
rulemaking (NPRM) for an AD (the

“original NPRM”) for certain Airbus
Model A319, A320, and A321 series
airplanes. The original NPRM proposed
to supersede AD 2001-16-14,
amendment 39-12383 (66 FR 42939,
August 16, 2001), which applies to
certain Airbus Model A319, A320, and
A321 series airplanes. The original
NPRM was published in the Federal
Register on December 16, 2004 (69 FR
75273). The original NPRM proposed to
retain the requirements of the existing
AD and mandate a new modification of
the telescopic girt bar, which would
terminate the repetitive functional tests
of the existing AD. The original NPRM
also proposed to expand the
applicability of the existing AD. The
original NPRM was prompted by
development of a new, improved
modification.

Comments

We have considered the following
comments on the original NPRM.

Request To Add Revised Service
Information

One commenter concurs with the
content of the original NPRM and asks
that Airbus Service Bulletins A320-52—
1112, Revision 03, dated June 27, 2003;
and Revision 04, dated November 12,
2003; be added as additional sources of
service information for accomplishing
the new modification. Revision 02 of the
service bulletin was referenced in the
original NPRM as the appropriate source
of service information for accomplishing
the modification of the telescopic girt
bar of the escape slide/raft assembly.
The commenter notes that Revisions 03
and 04 of the service bulletin did not
change the content of Revision 02 of the
service bulletin, and should be allowed
as an alternative method of compliance.

Another commenter asks that
Revision 05 of the referenced service
bulletin, dated June 25, 2004, be added
to the original NPRM as the source of
service information for accomplishing
the existing and new requirements. The
commenter notes that Revision 05 adds
procedures for the installation of a
sticker (placard) on each of the four girt
bars. That installation was omitted in
the procedures specified in previous
issues of the service bulletin. The
commenter adds that the purpose of the
stickers is to provide positive visual
indication of girt bar engagement in the
armed mode, and the Direction Generale
de I’Aviation Civile (DGAC), which is
the airworthiness authority for France,
is in the process of issuing a new
airworthiness directive to require
installation of those stickers.

We agree with the commenters.
Airbus has issued, and we have
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reviewed, Service Bulletins A320-52—
1112, Revision 03, dated June 27, 2003;
Revision 04, dated November 12, 2003;
and Revision 05, dated June 25, 2004.
No more work is necessary if Revisions
03 and 04 are used, as they are
essentially the same as Revision 02 of
the service bulletin. Revision 05 adds
procedures for installing placards on the
modified telescopic girt bars of the
escape slide/raft assembly.

The DGAC mandated compliance
with Revision 05 of the service bulletin
and issued French airworthiness
directive F—2005—-057, dated April 13,
2005, to ensure the continued
airworthiness of these airplanes in
France.

We agree that the placards are needed
to provide positive visual indication of
girt bar engagement in the armed mode.
Therefore, we have changed paragraph
(g) of this supplemental NPRM to add
paragraphs (g)(1) and (g)(2), which
specify modifying the telescopic girt
bars and installing placards on the
modified girt bars using Revision 05 of
the service bulletin to accomplish those
actions. In addition, we have added
Revisions 03 and 04 to paragraph (i) of
this supplemental NPRM to give credit
for previous accomplishment of the
modification of the telescopic girt bar of
the escape slide/raft assembly.

Request for Excluding Installation of
Placards

One commenter asks that the
installation of placards recommended in
Revision 05 of the referenced service
bulletin be excluded from the
requirements of the original NPRM. The
commenter states that Revision 05
added procedures for installing a “dot”
placard to the modified girt bar, for
identification. The commenter notes
that this placard seems to be self-
sticking with adhesive, and does not
change the part number of the modified
girt bar. The commenter adds that the
placard will eventually come off and
cause compliance issues in the future,
even though there are currently no such
reports from Airbus. The commenter
also asks that references up to and
including Revision 05 of the service
bulletin be added to the original NPRM
as acceptable sources for the
instructions for the modification, with
the exception of the placard installation.

We do not agree with the commenter’s
request. We have determined that
installation of the placards, as identified
in Revision 05 of the service bulletin
and required by French airworthiness
directive F—2005-057, is necessary and
the placards should be maintained as
part of normal airplane maintenance. As
stated previously, the purpose of the

stickers is to provide positive visual
indication of girt bar engagement in the
armed mode. This visual indication will
ensure continued safe flight of the
airplane. No change is made to the
supplemental NPRM in this regard.

Request To Reduce Compliance Time

The same commenter asks (as a
follow-on to its previous request) that
we reduce the compliance time for the
modification specified in paragraph (g)
of the original NPRM to “not later than
December 31, 2006,” as originally
required by French airworthiness
directive 2002-637(B), dated December
24, 2002. The commenter disagrees with
the compliance time of 48 months that
was specified in the original NPRM. The
commenter states that, although the
DGAC imposed a similar compliance
schedule when the French
airworthiness directive was issued 2
years ago (requiring compliance by
December 31, 2006), the modification
was developed several years ago and is
immediately available for
implementation on U.S. carriers. The
commenter sees no reason to prolong
the implementation simply because the
original NPRM was not issued at the
same time as the French airworthiness
directive.

We agree with the intent of the
commenter’s remarks. However, we
express compliance times based on
calendar dates (e.g., “‘not later than
December 31, 2006”’) only when
engineering analysis establishes a direct
relationship between the date and the
compliance time. In this case, no direct
relationship exists. The compliance
time, December 31, 2006, for the subject
modification specified in the French
airworthiness directive corresponds to
20 months after the effective date of the
original issue of French airworthiness
directive F—2005—-057, dated April 13,
2005. Thus, the compliance time of 20
months after the effective date of this
AD for the modification is consistent
with the compliance time specified in
the French airworthiness directive. We
have changed the compliance time
specified in paragraph (g) of this
supplemental NPRM accordingly.

Explanation of Change to Applicability

We have revised the applicability of
the original NPRM to identify model
designations as published in the most
recent type certificate data sheet for the
affected models.

FAA’s Determination and Proposed
Requirements of the Supplemental
NPRM

The changes discussed above expand
the scope of the original NPRM;

therefore, we have determined that it is
necessary to reopen the comment period
to provide additional opportunity for
public comment on this supplemental
NPRM.

Costs of Compliance

This proposed AD would affect about
517 airplanes of U.S. registry.

The modification that is required by
AD 2001-16-14 and retained in this
proposed AD takes about 7 work hours
per airplane, at an average labor rate of
$65 per work hour. The cost of required
parts is negligible. Based on these
figures, the estimated cost of the
currently required modification for U.S.
operators is $235,235, or $455 per
airplane.

The functional test that is required by
AD 2001-16-14 and retained in this
proposed AD takes about 1 work hour
per airplane, at an average labor rate of
$65 per work hour. Based on these
figures, the cost impact of the currently
required functional test for U.S.
operators is $33,605, or $65 per
airplane, per test cycle.

For airplanes that have not been
modified in accordance with AD 2001—
16—14: The new proposed modification
(including the new placard installation)
would take about 17 work hours per
airplane, at an average labor rate of $65
per work hour. Required parts would
cost about $5,130 per airplane. Based on
these figures, the estimated cost of the
new modification specified in this
proposed AD is $6,235 per airplane.

For airplanes that have been modified
in accordance with AD 2001-16-14:
The new proposed modification
(including the new placard installation)
would take about 21 work hours per
airplane, at an average labor rate of $65
per work hour. Required parts would
cost about $5,130 per airplane. Based on
these figures, the estimated cost of the
new modification specified in this
proposed AD is $6,495 per airplane.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
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safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “signiticant regulatory
action” under Executive Order 12866;

2.Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this supplemental NPRM. See the
ADDRESSES section for a location to
examine the regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment
Accordingly, under the authority
delegated to me by the Administrator,

the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by
removing amendment 39-12383 (66 FR
42939, August 16, 2001), and adding the
following new airworthiness directive
(AD):

Airbus: Docket No. FAA-2004-19863;
Directorate Identifier 2003—-NM—-29—-AD.

Comments Due Date

(a) The Federal Aviation Administration
must receive comments on this AD action by
August 15, 2005.

Affected ADs

(b) This AD supersedes AD 2001-16-14,
amendment 39-12383 (66 FR 42939, August
16, 2001).

Applicability

(c) This AD applies to Airbus Model A319—
100, A320-200, and A321-100 and —200
series airplanes; certificated in any category;
equipped with telescopic girt bars of the
escape slide/raft assembly installed per
Airbus Modification 20234, or Airbus Service
Bulletin A320-25-1055 or A320-25-1218 in
service; except those airplanes with Airbus
Modification 31708.

Unsafe Condition

(d) This AD was prompted by development
of a new, improved modification of the
telescopic girt bar of the escape slide/raft
assembly. We are issuing this AD to prevent
failure of the escape slide/raft to deploy
correctly, which could result in the slide
being unusable during an emergency
evacuation and consequent injury to
passengers or airplane crewmembers.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Restatement of Requirements of AD 2001-
16-14

Modification/Follow-On Actions

(f) For airplanes listed in Airbus Industrie
All Operators Telex A320-52A1111, Revision
01, dated July 23, 2001: Within 1,500 flight
hours after August 31, 2001 (the effective
date of AD 2001-16-14); except as provided
by paragraph (h) of this AD, modify the
telescopic girt bar of the escape slide/raft
assembly installed on all passenger and crew
doors and do a functional test to ensure the
girt bar does not retract, per Airbus Industrie
AOT A320-52A1111, Revision 01, dated July
23, 2001.

(1) If the girt bar retracts, before further
flight, replace any discrepant parts and do
another functional test to ensure the girt bar
does not retract, per the AOT. Repeat the
functional test thereafter at intervals not to
exceed 18 months until paragraph (g) of this
AD is accomplished.

(2) If the girt bar does not retract, repeat the
functional test thereafter at intervals not to
exceed 18 months.

Note 1: Modification and follow-on actions
accomplished prior to the effective date of
this AD per Airbus Industrie AOT A320—
52A1111, dated July 5, 2001, are considered
acceptable for compliance with the
applicable actions specified in this
amendment.

New Requirements of This AD
Modification

(g) Within 20 months after the effective
date of this AD: Accomplish the actions
specified in paragraphs (g)(1) and (g)(2) of
this AD by doing all the applicable actions
specified in the Accomplishment
Instructions of Airbus Service Bulletin A320-
52-1112, Revision 05, dated June 25, 2004.
Accomplishing these actions terminates the
repetitive functional tests required by
paragraph (f) of this AD.

(1) Modify the telescopic girt bar of the
escape slide/raft assembly.

(2) Install a placard on each modified girt
bar.

(h) For airplanes on which the
modification of the telescopic girt bar
required by paragraph (g)(1) of this AD is
accomplished within the compliance time
specified in paragraph (f) of this AD,
accomplishing the modification required by
paragraph (f) is not required.

Modifications Accomplished According to
Previous Issues of Service Bulletin

(i) Modification of the telescopic girt bar
accomplished before the effective date of this
AD in accordance with Airbus Service
Bulletin A320-52-1112, dated January 16,
2002; Revision 01, dated April 3, 2002;
Revision 02, dated September 6, 2002;
Revision 03, dated June 27, 2003; or Revision
04, dated November 12, 2003; is considered
acceptable for compliance with the
modification of the telescopic girt bar
required by paragraph (g)(1) of this AD.

Parts Installation

(j) As of the effective date of this AD, no
person may install on any airplane a
telescopic girt bar of the escape slide/raft
assembly unless it has been modified as
required by paragraph (g) of this AD.

Alternative Methods of Compliance (AMOCs)

(k)(1) The Manager, International Branch,
Transport Airplane Directorate, ANM-116,
FAA, has the authority to approve alternative
methods of compliance (AMOCs) for this AD,
if requested in accordance with the
procedures found in 14 CFR 39.19.

(2) AMOCs approved previously in
accordance with AD 2001-16-14,
amendment 39-12383, are approved as
AMOCs with paragraph (f) of this AD.

Related Information

(1) French airworthiness directives 2002—
637(B) R1, dated April 16, 2003, and F-2005—
057, dated April 13, 2005, also address the
subject of this AD.

Issued in Renton, Washington, on July 14,
2005.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 05-14394 Filed 7—20-05; 8:45 am)]
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ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
certain Boeing Model 767-300 and
—300F series airplanes. This proposed
AD would require a one-time
operational test of the pilots’ seat locks
and the seat tracks to ensure that the
seats lock in position and the seat tracks
are aligned correctly; and re-alignment
of the seat tracks, if necessary. This
proposed AD is prompted by reports
indicating that a pilot’s seat slid from
the forward to the aft-most position
during acceleration and take-off. We are
proposing this AD to prevent
uncommanded movement of the pilots’
seats during acceleration and take-off of
the airplane, and consequent reduced
controllability of the airplane.

DATES: We must receive comments on
this proposed AD by September 6, 2005.

ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

¢ Government-wide rulemaking web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street SW., Nassif Building,
room PL—401, Washington, DC 20590.

e By fax: (202) 493-2251.

e Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Boeing
Commercial Airplanes, PO Box 3707,
Seattle, Washington 98124-2207.

You can examine the contents of this
AD docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street
SW, room PL-401, on the plaza level of
the Nassif Building, Washington, DC.
This docket number is FAA—-2005—
21880; the directorate identifier for this
docket is 2004-NM-216—-AD.

FOR FURTHER INFORMATION CONTACT: Sue
Rosanske, Aerospace Engineer, Cabin
Safety and Environmental Systems
Branch, ANM-150S, FAA, Seattle
Aircraft Certification Office, 1601 Lind
Avenue, SW., Renton, Washington
98055—4056; telephone (425) 917-6448;
fax (425) 917-6590.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to submit any relevant
written data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed under
ADDRESSES. Include ‘“Docket No. FAA—
2005-21880; Directorate Identifier
2004-NM-216—AD" in the subject line
of your comments. We specifically
invite comments on the overall
regulatory, economic, environmental,
and energy aspects of the proposed AD.
We will consider all comments
submitted by the closing date and may
amend the proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of that Web
site, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You can
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you can visit http://
dms.dot.gov.

Examining the Docket

You can examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the Docket
Management System (DMS) receives
them.

Discussion

We have received reports indicating
that the pilot’s seat slid from the
forward to the aft-most position during
acceleration and take-off on a Model 737
series airplane. Investigation revealed
that the seat track was aligned
incorrectly. Misalignment of the seat
tracks can occur when seat tracks have
been reinstalled or replaced without
fully testing the seat lock mechanism.
Misalignment of the seat tracks, if not
corrected, could result in
uncommanded movement of the pilots’
seats during acceleration and take-off of

the airplane, and consequent reduced
controllability of the airplane.

The pilot seat locks and tracks on
certain Model 737 series airplanes are
identical to those on the affected Model
767-300 and —300F series airplanes.
Therefore, Model 767-300 and —300F
series airplanes may be subject to the
same unsafe condition.

Other Related Rulemaking

On January 27, 1998, we issued AD
98-03-10, amendment 39-10302 (63 FR
5725, February 4, 1998), applicable to
certain Boeing Model 737, 747, 757, and
767 series airplanes. AD 98—-03-10
requires a one-time operational test of
the pilots’ seat locks and the seat tracks
to ensure that the seats lock in position
and the seat tracks are aligned correctly;
and re-alignment of the seat tracks, if
necessary. We issued AD 98-03-10 to
prevent uncommanded movement of the
pilots’ seats during acceleration and
take-off of the airplane, and consequent
reduced controllability of the airplane.

Since we issued AD 98-03-10, Boeing
has issued Special Attention Service
Bulletin 767—-25-0244, Revision 2, dated
September 2, 2004. Revision 2 adds five
Model 767-300 and —300F series
airplanes (variable numbers VK145,
VL941, VN968, VW714, and VW715) to
the effectivity of that service bulletin.
We have determined that the unsafe
condition of AD 98-03—-10 may exist on
these additional airplanes. Therefore,
these airplanes are also subject to the
one-time operational test of the pilots’
seat locks and the seat tracks, and re-
alignment of the seat tracks if necessary.

Relevant Service Information

We have reviewed Boeing Special
Attention Service Bulletin 767-25—
0244, Revision 2, dated September 2,
2004. The service bulletin describes
procedures for a one-time operational
test of the pilots’ seat locks and the seat
tracks to ensure that the seats lock in
position and the seat tracks are aligned
correctly, and re-alignment of the seat
tracks if necessary. Accomplishing the
actions specified in the service
information is intended to adequately
address the unsafe condition.

FAA’s Determination and Requirements
of the Proposed AD

We have evaluated all pertinent
information and identified an unsafe
condition that is likely to exist or
develop on other airplanes of this same
type design. Therefore, we are
proposing this AD, which would require
accomplishing the actions specified in
the service information described
previously.
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Costs of Compliance

There are 5 airplanes of the affected
design in the worldwide fleet. This
proposed AD would affect about 2
airplanes of U.S. registry. The proposed
actions would take about 1 work hour
per airplane, at an average labor rate of
$65 per work hour. Based on these
figures, the estimated cost of the
proposed AD for U.S. operators is $130,
or $65 per airplane.

Re-alignment of the seat tracks, if
necessary, would take about 2 work
hours per airplane, at an average labor
rate of $65 per work hour. Based on
these figures, the estimated cost of the
re-alignment is $130 per airplane.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with

this proposed AD. See the ADDRESSES
section for a location to examine the
regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Boeing: Docket No. FAA-2005-21880;
Directorate Identifier 2004—-NM-216—AD.

Comments Due Date

(a) The Federal Aviation Administration
(FAA) must receive comments on this AD
action by September 6, 2005.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Model 767-300 and
—300F series airplanes, variable numbers

VK145, VL941, VN968, VW714, and VW715,
certificated in any category.

Unsafe Condition

(d) This AD was prompted by reports
indicating that the pilot’s seat slid from the
forward to the aft-most position during
acceleration and take-off. We are issuing this
AD to prevent uncommanded movement of
the pilots’ seats during acceleration and take-
off of the airplane, and consequent reduced
controllability of the airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Inspection and Re-Alignment if Necessary

(f) Within 90 days after the effective date
of this AD, do a one-time operational test of
the pilots’ seats and seat locks to determine
if the lock pin of the seat track fully engages
in all lock positions of the seat track, in
accordance with Boeing Special Attention
Service Bulletin 767—25-0244, Revision 2,
dated September 2, 2004. If the seat lock pin
fully engages in all lock positions of the seat
track, no further action is required by this
AD. If the seat lock pin does not fully engage
in all positions of the seat track, before
further flight, re-align the seat tracks, in
accordance with the service bulletin.

Alternative Methods of Compliance
(AMOCs)

(g) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGCs for this AD, if
requested in accordance with the procedures
found in 14 CFR 39.19.

Issued in Renton, Washington, on July 13,
2005.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 0514395 Filed 7-20-05; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF COMMERCE

Bureau of Industry and Security

15 CFR Parts 710 Through 729
[Docket No. 990611158-5180-05]
RIN 0694—-AB06

Review Under Section 610 of the
Regulatory Flexibility Act: Economic
Impact of the Chemical Weapons
Convention Regulations (CWCR) on
Small Business Entities

AGENCY: Bureau of Industry and
Security, Commerce.

ACTION: Request for comments.

SUMMARY: This document requests
comments on the economic impact of
the Chemical Weapons Convention
Regulations (CWCR) on small business
entities, pursuant to the requirements of
Section 610 of the Regulatory Flexibility
Act (RFA). The comments sought in this
document should be directed to the
impact of the CWCR on small business
entities, only. The public does not need
to re-submit previous comments made
during the comment period that closed
on February 7, 2005, for the proposed
CWCR published on December 7, 2004.
DATES: Comments must be submitted by
August 22, 2005.

ADDRESSES: You may submit comments,
identified by RIN 0694—ABO06, by any of
the following methods:

e E-mail:
public.comments@bis.doc.gov. Include
“RIN 0694—AB06” in the subject line of
the message.

e Fax: (202) 482—3355. Please alert
the Regulatory Policy Division, by
calling (202) 482-2440, if you are faxing
comments.

e Mail or Hand Delivery/Courier:
Willard Fisher, U.S. Department of
Commerce, Bureau of Industry and
Security, Regulatory Policy Division,
14th St. & Pennsylvania Avenue, NW.,
Room 2705, Washington, DC 20230,
ATTN: RIN 0694—-AB06.
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FOR FURTHER INFORMATION CONTACT: For
questions of a general or regulatory
nature, contact the Regulatory Policy
Division, telephone: (202) 482-2440.
For program information on
declarations, reports, advance
notifications, chemical determinations,
recordkeeping, inspections and facility
agreements, contact the Treaty
Compliance Division, Office of
Nonproliferation and Treaty
Compliance, telephone: (703) 605—-4400;
for legal questions, contact Rochelle
Woodard, Office of the Chief Counsel
for Industry and Security, telephone:
(202) 482-5301.

SUPPLEMENTARY INFORMATION: Under
section 610 of the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.) (RFA), the
Bureau of Industry and Security (BIS) is
required to periodically review all rules
issued by the agency that have or will
have a significant economic impact
upon a substantial number of small
entities. The purpose of the review is to
determine whether these rules should
be continued without change or whether
they should be amended or rescinded to
minimize any significant economic
impact of the rules upon a substantial
number of small entities.

As part of this review, BIS is also
required to publish each year in the
Federal Register a list of the rules that
have a significant economic impact on
a substantial number of small entities
and that, therefore, must be reviewed
pursuant to section 610 of the RFA
during the succeeding twelve months.
The list should include a brief
description of each rule, identify the
need for and legal basis of each rule,
and invite public comment concerning
the economic impact of each rule on
small entities.

Pursuant to the Department of
Commerce’s plan for compliance with
section 610 of the RFA, BIS undertook
areview in 2005 of all rules
promulgated during the period between
April 1996 and October 2000 that had
a significant economic impact on a
substantial number of small entities.
This review produced only one rule that
was subject to a section 610 review: the
Chemical Weapons Convention
Regulations (CWCR), published in
interim form on December 30, 1999 (15
CFR Parts 710-729).

Background on the Chemical Weapons
Convention Regulations (CWCR)

The CWCR implement the provisions
of the Chemical Weapons Convention
Implementation Act of 1998 (CWCIA)
(22 U.S.C. 6701 et seq.), which was
enacted on October 21, 1998, to
implement the Chemical Weapons
Convention (CWC). The CWC, which

entered into force on April 29, 1997, is
an arms control treaty that bans the
development, production, stockpiling or
use of chemical weapons, and prohibits
States Parties to the CWC from assisting
or encouraging anyone to engage in a
prohibited activity. The CWC provides
for declaration and inspection of all
States Parties’ chemical weapons and
chemical weapon production facilities,
and oversees the destruction of such
weapons and facilities. It also
establishes a comprehensive verification
scheme and requires the declaration and
inspection of facilities that produce,
process or consume certain ““scheduled”
chemicals or unscheduled discrete
organic chemicals, many of which have
significant commercial applications.

The CWCIA authorizes the United
States to require the U.S. chemical
industry and other private entities to
submit declarations, notifications and
other reports and also to provide access
for on-site inspections conducted by
inspectors sent by the Organization for
the Prohibition of Chemical Weapons
(OPCW). Executive Order (E.O.) 13128
delegates authority to the Department of
Commerce to promulgate regulations,
obtain and execute warrants, provide
assistance to certain facilities, and carry
out appropriate functions to implement
the CWC, consistent with the Act.

The December 30, 1999, CWCR
interim rule established the compliance
requirements of the CWC, as mandated
by the provisions of the CWCIA. The
interim CWCR set forth the declaration,
reporting and inspection requirements
for U.S. industry and U.S. persons, as
well as the responsibilities of the U.S.
Government and BIS in implementing
and enforcing the CWC domestically.
On December 7, 2004, BIS published a
proposed rule that would revise the
CWCR to reflect changes to declaration
and reporting requirements, clarify
certain inspection provisions in the
CWCR, and revise other sections of the
CWCR that were affected by decisions
made by the Organization for the
Prohibition of Chemical Weapons
(OPCW), the international organization
responsible for the implementation and
enforcement of the CWC.

Conduct of Review and Request for
Comments

In conducting its review, the
Department will consider the following
factors:

(1) The continued need for the rule;

(2) The nature of complaints or
comments received concerning the rule
from the public;

(3) The complexity of the rule;

(4) The extent to which the rule
overlaps, duplicates or conflicts with

other Federal rules, and, to the extent
feasible, with State and local
governmental rules; and

(5) The length of time since the rule
has been evaluated or the degree to
which technology, economic conditions,
or other factors have changed in the area
affected by the rule.

In order to consider these factors and
to minimize any significant economic
impact of the rule on a substantial
number of small entities, the
Department solicits comments on the
economic impact of the CWCR on small
entities.

As mentioned above, BIS published
proposed revisions to the CWCR on
December 7, 2004 (69 FR 70753), and
requested comments on the proposed
rule. The comment period for the
proposed rule closed on February 7,
2005. BIS is currently reviewing those
comments and incorporating any
responses into the final CWCR. The
comments that are submitted in
response to this notice will be
considered by BIS, in addition to those
previously provided on the December 7,
2004, proposed rule, and BIS will
address these comments in any
forthcoming final rule. Therefore,
comments that were submitted to BIS in
response to the December 7, 2004,
CWCR proposed rule need not be re-
submitted in response to this request for
comments. In this notice, BIS is seeking
comments on the Chemical Weapons
Convention regulations only with regard
to the factors to be considered under
section 610 of the RFA.

Dated: July 15, 2005.
Matthew S. Borman,

Deputy Assistant Secretary for Export
Administration.

[FR Doc. 05-14441 Filed 7-20-05; 8:45 am)]
BILLING CODE 3510-33-P

FEDERAL MEDIATION AND
CONCILIATION SERVICE

29 CFR Part 1404

Proposed Changes to Arbitration
Policies, Functions, and Procedures

AGENCY: Federal Mediation and
Conciliation Service.

ACTION: Proposed rule; correction.

SUMMARY: This document corrects

§ 1404.5(b) and to add revisions to

§ 1404.5(d)(7) in a proposed rule
published in the Federal Register of
July 7, 2005 (70 FR 39209), regarding
Arbitration Policies, Functions and
Procedures. The corrections clarify the
Proof of Qualification needed to be on
the Roster in § 1404.5(b) and adds the
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non-payment of the annual listing fee in
§1404.5(d)(7).

FOR FURTHER INFORMATION CONTACT:
Maria A. Fried, General Counsel and
Federal Register Liaison, FMCS, 2100 K
Street, NW., Washington, DC 20427.
Telephone (202) 606—-5444; Fax (202)
606—5345.

Correction

In proposed rule FR Doc. 05-11362,
beginning on page 39209 in the issue on
July 7, 2005, make the following
corrections to § 1404.5(b) and (d)(7).

On page 39211, in the first column,
correctly revise § 1404.5(b) to read as
follows:

(b) Proof of Qualification. The
qualifications listed in (a) of this section
are preferably demonstrated by the
submission of five recent arbitration
awards prepared by the applicant while
serving as an impartial arbitrator of
record chosen by the parties to labor
relations disputes arising under
collective bargaining agreements, or the
successful completion of the FMCS
labor arbitrator training course within
the five years immediately preceding
the date of application plus two awards
as described above, and the submission
of information demonstrating extensive
and recent experience in collective
bargaining, including at least the
position or title held, duties or
responsibilities, the name and location
of the company or organization, and the
dates of employment.

On page 39211, in the center column,
correctly revise § 1404.5(d)(7) to read as
follows:

(d)* * *

(7) Has been in an inactive status
pursuant to § 1404.6 for longer than two
years and has not paid the annual listing
fee.

Dated: July 15, 2005.
Maria A. Fried,

General Counsel and Federal Register
Contact.

[FR Doc. 05-14347 Filed 7—20-05; 8:45 am)]
BILLING CODE 6732-01-P

DEPARTMENT OF DEFENSE

Department of the Army

32 CFR Part 504
RIN 0702—-AA49

Obtaining Information From Financial
Institutions

AGENCY: Department of the Army, DoD.

ACTION: Proposed rule; request for
comments.

SUMMARY: The Department of the Army
proposes to revise its regulation
concerning obtaining information from
financial institutions. The regulation
prescribes policies for the Department of
the Army to obtain information on a
customer’s financial records from
financial institutions.

DATES: Comments submitted to the
address below on or before September
19, 2005, will be considered.

ADDRESSES: You may submit comments,
identified by 32 CFR Part 504 and RIN
0702—AA49 in the subject line, by any
of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e E-mail: james.crumley@hqda-
aoc.army.pentagon.mil. Include 32 CFR
Part 504 and RIN 0702—AA49 in the
subject line of the message.

e Mail: Headquarters, Department of
the Army, Office of the Provost Marshal
General, ATTN: DAPM-MPD-LE, 2800
Army Pentagon, Washington, DC
20310-2800.

FOR FURTHER INFORMATION CONTACT:
James Crumley (703) 692-6721.

SUPPLEMENTARY INFORMATION:
A. Background

This rule has previously been
published. The Administrative
Procedure Act, as amended by the
Freedom of Information Act requires
that certain policies and procedures and
other information concerning the
Department of the Army be published in
the Federal Register. The policies and
procedures covered by this regulation
fall into that category.

B. Regulatory Flexibility Act

The Department of the Army has
determined that the Regulatory
Flexibility Act does not apply because
the proposed rule does not have a
significant economic impact on a
substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601-612.

C. Unfunded Mandates Reform Act

The Department of the Army has
determined that the Unfunded
Mandates Reform Act does not apply
because the proposed rule does not
include a mandate that may result in
estimated costs to State, local or tribal
governments in the aggregate, or the
private sector, of $100 million or more.

D. National Environmental Policy Act

The Department of the Army has
determined that the National
Environmental Policy Act does not
apply because the proposed rule does

not have an adverse impact on the
environment.

E. Paperwork Reduction Act

The Department of the Army has
determined that the Paperwork
Reduction Act does not apply because
the proposed rule does not involve
collection of information from the
public.

F. Executive Order 12630 (Government
Actions and Interference With
Constitutionally Protected Property
Rights)

The Department of the Army has
determined that Executive Order 12630
does not apply because the proposed
rule does not impair private property
rights.

G. Executive Order 12866 (Regulatory
Planning and Review)

The Department of the Army has
determined that according to the criteria
defined in Executive Order 12866 this
proposed rule is not a significant
regulatory action. As such, the proposed
rule is not subject to Office of
Management and Budget review under
section 6(a)(3) of the Executive Order.

H. Executive Order 13045 (Protection of
Children From Environmental Health
Risk and Safety Risks)

The Department of the Army has
determined that according to the criteria
defined in Executive Order 13045 this
proposed rule does not apply.

1. Executive Order 13132 (Federalism)

The Department of the Army has
determined that according to the criteria
defined in Executive Order 13132 this
proposed rule does not apply because it
will not have a substantial effect on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

Jeffery B. Porter,

Chief, Law Enforcement Policy and Oversight
Section.

List of Subjects in 32 CFR Part 504

Banks, Banking, Business,
Investigations, Law enforcement,
Military law, Privacy.

For reasons stated in the preamble the
Department of the Army proposes to
revise part 504 to subchapter A of title
32 to read as follows:

PART 504—OBTAINING INFORMATION
FROM FINANCIAL INSTITUTIONS

Sec.
504.1 General.
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504.2 Procedures.

Appendix A to Part 504—Request for Basic
Identifying Account Data—Sample
Format

Appendix B to Part 504—Customer Consent
and Authorization for Access—Sample
Format

Appendix C to Part 504—Certificate of
Compliance with the Right to Financial
Privacy Act of 1978—Sample Format

Appendix D to Part 504—Formal Written
Request for Access—Sample Format

Appendix E to Part 504—Customer Notice of
Formal Written Request—Sample Format

Authority: 12 U.S.C. 3401 et seq., Pub. L.
95-630, unless otherwise noted.

§504.1 General.

(a) Purpose. This part provides DA
policies, procedures, and restrictions
governing access to and disclosure of
financial records maintained by
financial institutions during the conduct
of Army investigations or inquiries.

(b) Applicability and scope. (1) This
part applies to the Active Army, the
Army National Guard of the United
States (ARNGUS)/Army National Guard
(ARNG), and the Unites States Army
Reserve unless otherwise stated.

(2) The provisions of 12 U.S.C. 3401
et seq. do not govern obtaining access to
financial records maintained by
financial institutions located outside of
the territories of the United States,
Puerto Rico, the District of Columbia,
Guam, American Samoa, or the Virgin
Islands. The procedures outlined in
§504.2(d)(4) will be followed in seeking
access to financial information from
these facilities.

(3) This part also applies to financial
records maintained by financial
institutions as defined in § 504.1(c)(1).

(c) Explanation of terms. (1) For
purposes of this part, the following
terms apply:

(i) Financial institution. Any office of
a_

(A) Bank.

(B) Savings bank.

(C) Card issuer as defined in section
103 of the Consumers Credit Protection
Act (15 U.S.C. 1602(n)).

(D) Industrial loan company.

(E) Trust company.

(F) Savings association.

(G) Building and loan association.

(H) Homestead association (including
cooperative banks).

(I) Credit union.

(J) Consumer finance institution.

(ii) This includes only those offices
located in any State or territory of the
United States, or in the District of
Columbia, Puerto Rico, Guam, American
Samoa, or the Virgin Islands.

(2) Financial record. An original
record, its copy, or information known
to have been derived from the original

record held by a financial institution,
pertaining to a customer’s relationship
with the financial institution.

(3) Person. An individual or
partnership of five or fewer individuals.
(Per DODD 5400.12.)

(4) Customer. Any person or
authorized representative of that
person—

(i) Who used or is using any service
of a financial institution.

(ii) For which a financial institution is
acting or has acted as a fiduciary for an
account maintained in the name of that
person.

(5) Law enforcement inquiry. A lawful
investigation or official proceeding
inquiring into a violation of, or failure
to comply with, a criminal or civil
statute or any regulation, rule, or order
issued pursuant thereto.

(6) Army law enforcement office. Any
army element, agency, or unit
authorized to conduct investigations
under the Uniform Code of Military
Justice or Army regulations. This broad
definition of Army law enforcement
office includes military police, criminal
investigation, inspector general, and
military intelligence activities
conducting investigations of suspected
violations of law or regulation.

(7) Personnel security investigation.
An investigation required to determine
a person’s eligibility for access to
classified information, assignment or
retention in sensitive duties, or other
designated duties requiring such
investigation. Personnel security
investigation includes investigations of
subversive affiliations, suitability
information, or hostage situations
conducted to make personnel security
determinations. It also includes
investigations of allegations that—

(i) Arise after adjudicative action, and

(ii) Require resolution to determine a
person’s current eligibility for access to
classified information or assignment or
retention in a sensitive position. With
DA, the Defense Investigative Service
conducts personnel security
investigations.

(d) Policy—(1) Customer consent. It is
DA policy to seek customer consent to
obtain a customer’s financial records
from a financial institution unless doing
so would compromise or harmfully
delay a legitimate law enforcement
inquiry. If the person declines to
consent to disclosure, the alternative
means of obtaining the records
authorized by this part will be used.
(See §504.2 (c) through (g).)

(2) Access requests. Except as
provided in paragraph (d)(3) of this
section and §§504.1(f)(1), 504.2(g) and
504.2(j), Army investigative elements
may not have access to or obtain copies

of the information in the financial
records of any customer from a financial
institution unless the financial records
are reasonably described and the—

(i) Customer has authorized such
disclosure (§ 504.2(b));

(ii) Financial records are disclosed in
response to a search warrant which
meets the requirements of § 504.2(d);

(ii1) Financial records are disclosed in
response to a judicial subpoena which
meets the requirements of § 504.2(e); or

(iv) Financial records are disclosed in
response to a formal written request
which meets the requirements of
§504.2(f).

(3) Voluntary information. Nothing in
this part will preclude any financial
institution, or any officer, employee, or
agent of a financial institution, from
notifying an Army investigative element
that such institution, or officer,
employee or agent has information
which may be relevant to a possible
violation of any statute or regulation.

(e) Authority. (1) Law enforcement
offices are authorized to obtain records
of financial institutions per this part,
except as provided in § 504.2(e).

(2) The head of a law enforcement
office of field grade rank or higher (or
an equivalent grade civilian official) is
authorized to initiate requests for such
records.

(f) Exceptions and waivers. (1) A law
enforcement office may issue a formal
written request for basic identifying
account information to a financial
institution as part of a legitimate law
enforcement inquiry. The request may
be issued for any or all of the following
identifying data:

(i) Name.

(ii) Address.

(ii1) Account number.

(iv) Type of account of any customer
or ascertainable group of customers
associated with a financial transaction
or class of financial transactions.

(2) A request for disclosure of the
above specified basic identifying data
on a customer’s account may be issued
without complying with the customer
notice, challenge, or transfer procedures
described in § 504.2. However, if access
to the financial records themselves is
required, the procedures in § 504.2 must
be followed. (A sample format for
requesting basic identifying account
data is in app. A.)

(3) This part will not apply when
financial records are sought by the
Army under the Federal Rules for Civil
Procedure, Criminal Procedure, Rules
for Courts-Martial, or other comparable
rules of other courts in connection with
litigation to which the Government and
the customer are parties.
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(4) No exceptions or waivers will be
granted for those portions of this part
required by law. Submit requests for
exceptions or waivers of other aspects of
this part to HQDA OPMG (DAPM—
MPD-LE), Washington, DC 20310-2800.

§504.2 Procedures.

(a) General. A law enforcement
official seeking access to a person’s
financial records will, when feasible,
obtain the customer’s consent. This
section also sets forth other authorized
procedures for obtaining financial
records if it is not feasible to obtain the
customer’s consent. Authorized
procedures for obtaining financial
records follow. All communications
with a U.S. Attorney or a U.S. District
Court, as required by this part, will be
coordinated with the supporting staff
judge advocate before dispatch.

(b) Customer consent. (1) A law
enforcement office may gain access to or
a copy of a customer’s financial records
by obtaining the customer’s consent and
authorization in writing. (See app. B to
this part for a sample format.) Any
consent obtained under the provisions
of this paragraph must—

(i) Be in writing, signed, and dated.

(ii) Identify the particular financial
records being disclosed.

(iii) State that the customer may
revoke the consent at any time before
disclosure.

(iv) Specify the purpose of disclosure
and to which agency the records may be
disclosed.

(v) Authorize the disclosure for a
period not over 3 months.

(vi) Contain a ‘“Statement of Customer
Rights Under the Right to Financial
Privacy Act of 1978” (12 U.S.C. 3401 et
seq.) (app. B).

(2) Any customer’s consent not
containing all of the elements listed in
paragraph (a) of this section will not be
valid.

(3) A copy of the customer’s consent
will be made a part of the law
enforcement inquiry file.

(4) A certification of compliance with
12 U.S.C. 3401 et seq. (app. C), along
with the customer’s consent, will be
provided to the financial institution as
a prerequisite to obtaining access to the
financial records.

(c) Administrative summons or
subpoena. The Army has no authority to
issue an administrative summons or
subpoena for access to financial records.

(d) Search warrant. (1) A law
enforcement office may obtain financial
records by using a search warrant
obtained under Rule 41 of the Federal
Rules of Criminal Procedure in
appropriate cases.

(2) No later than 90 days after the
search warrant is served, unless a delay

of notice is obtained under § 504.2(i), a
copy of the search warrant and the
following notice must be mailed to the
customer’s last known address:

Records or information concerning your
transactions held by the financial institution
named in the attached search warrant were
obtained by this (office/agency/unit) on
(date) for the following purpose: (state
purpose). You may have rights under the
Right to Financial Privacy Act of 1978.

(3) Search authorization signed by
installation commanders or military
judges will not be used to gain access to
financial records from financial
institutions in any State or territory of
the United States.

(4) Access to financial records
maintained by military banking
contractors in overseas areas or by other
financial institutions located on DOD
installations outside the United States,
Puerto Rico, the District of Columbia,
Guam, American Samoa, or the Virgin
Islands is preferably obtained by
customer consent.

(1) In cases where it would not be
appropriate to obtain this consent or
such consent is refused and the
financial institution is not otherwise
willing to provide access to its records,
the law enforcement activity may seek
access by use of a search authorization.
This authorization must be prepared
and issued per AR 27-10, Military
Justice.

(ii) Information obtained under this
paragraph should be properly identified
as financial information. It should be
transferred only where an official need-
to-know exists. Failure to do so,
however, does not render the
information inadmissible in courts-
martial or other proceedings.

(iii) Law enforcement activities
seeking access to financial records
maintained by all other financial
institutions overseas will comply with
local foreign statutes or procedures
governing such access.

(e) Judicial subpoena. Judicial
subpoenas—(1) Are those subpoenas
issued in connection with a pending
judicial proceeding.

(2) Include subpoenas issued under
Rule for Courts-Martial 703(e)(2) of the
Manual for Courts-Martial and Article
46 of the Uniform Code of Military
Justice. The servicing staff judge
advocate will be consulted on the
availability and use of judicial
subpoenas.

(f) Formal written request. (1) A law
enforcement office may formally request
financial records when the records are
relevant to a legitimate law enforcement
inquiry. This request may be issued
only if—(i) The customer has declined

to consent to the disclosure of his or her
records, or

(ii) Seeking consent from the
customer would compromise or
harmfully delay a legitimate law
enforcement inquiry.

(2) A formal written request will be in
a format set forth in appendix D of this
part and will—

(i) State that the request is issued
under the Right to Financial Privacy Act
of 1978 and this part.

(ii) Described the specific records to
be examined.

(iii) State that access is sought in
connection with a legitimate law
enforcement inquiry.

(iv) Describe the nature of the inquiry.

(v) Be signed by the head of the law
enforcement office or a designee
(persons specified in § 504.1(e)(2)).

(3) At the same time or before a formal
written request is issued to a financial
institution, a copy of the request will be
personally served upon or mailed to the
customer’s last known address unless a
delay of customer notice has been
obtained under § 504.2(i). The notice to
the customer will be—

(i) In a format similar to appendix E
of this part.

(ii) Personally served at least 10 days
or mailed at least 14 days before the
date on which access is sought.

(4) The official who signs the
customer notice is designated to receive
any challenge from the customer.

(5) The customer will have 10 days to
challenge a notice request when
personal service is made, and 14 days
when service is by mail.

(6) The head of the law enforcement
office initiating the formal written
request will set up procedures to ensure
that no access to financial records is
attempted before expiration of the above
time periods—

(i) While awaiting receipt of a
potential customer challenge, or

(ii) While awaiting the filing of an
application for an injunction by the
customer.

(7) Proper preparation of the formal
written request and notice to the
customer requires preparation of motion
papers and a statement suitable for court
filing by the customer. Accordingly, the
law enforcement office intending to
initiate a formal written request will
coordinate preparation of the request,
the notice, motion papers, and sworn
statement with the supporting staff
judge advocate. These documents are
required by statute; their preparation
cannot be waived.

(8) The supporting staff judge
advocate is responsible for liaison with
the proper United States Attorney and
United States District Court. The
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requesting official will coordinate with
the supporting staff judge advocate to
determine whether the customer has
filed a motion to prevent disclosure of
the financial records within the
prescribed time limits.

(9) The head of the law enforcement
office (§ 504.2(f)(2)(v)) will certify in
writing (see app. C) to the financial
institution that such office has complied
with the requirements of 12 U.S.C. 3401
et seq.—

(i) When a customer fails to file a
challenge to access financial records
within the above time periods, or

(ii) When a challenge is adjudicated
in favor of the law enforcement office.
No access to any financial records will
be made before such certification is
given.

(g) Emergency access. Section
504.2(g)(2)(3) provides for emergency
access in such cases of imminent
danger. (No other procedures in this
part apply to such emergency access.)

(1) In some cases, the requesting law
enforcement office may determine that a
delay in obtaining access would create
an imminent danger of—

(i) Physical injury to a person,

(ii) Serious property damage, or

(iii) Flight to avoid prosecution.

(2) When emergency access is made to
financial records, the requesting official
(§504.1(e)(2)) will—

(i) Certity in writing (in a format
similar to that in app. C) to the financial
institution that the provisions of 12
U.S.C. 3401 et seq. have been complied
with as a prerequisite to obtaining
access.

(ii) File with the proper court a
signed, sworn statement setting forth the
grounds for the emergency access
within 5 days of obtaining access to
financial records.

(3) After filing of the signed, sworn
statement, the official who has obtained
access to financial records under this
paragraph will as soon as practicable—

(i) Personally serve or mail to the
customer a copy of the request to the
financial institution and the following
notice, unless a delay of notice has been
obtained under § 504.2(i):

Records concerning your transactions held
by the financial institution named in the
attached request were obtained by (office/
agency/unit) under the Right to Financial
Privacy Act of 1978 on (date) for the
following purpose: (state with reasonable
detail the nature of the law enforcement
inquiry). Emergency access to such records
was obtained on the grounds that (state
grounds).

(ii) Ensure that mailings under this
section are by certified or registered
mail to the last known address of the
customer.

(h) Release of information obtained
from financial institutions—(1) Records
notice. Financial records, to include
derived information, obtained under 12
U.S.C. 3401 et seq. will be marked as
follows:

This record was obtained pursuant to the
Right to Financial Privacy Act of 1978, 12
U.S.C. 3401 et seq., and may not be
transferred to another Federal agency or
department outside DOD without prior
compliance with the transferring
requirements of 12 U.S.C. 3412.

(2) Records transfer. (i) Financial
records originally obtained under this
part will not be transferred to another
agency or department outside the DOD
unless the transferring law enforcement
office certifies their relevance in
writing. Certification will state that
there is reason to believe that the
records are relevant to a legitimate law
enforcement inquiry within the
jurisdiction of the receiving agency or
department. To support this
certification, the transferring office may
require that the requesting agency
submit adequate justification for its
request. File a copy of this certification
with a copy of the released records.

(ii) Unless a delay of customer notice
has been obtained (§ 504.2(i)), the
transferring law enforcement office will,
within 14 days, personally serve or mail
the following to the customer at his or
her last known address—

(A) A copy of the certification made
according to § 504.2(h)(2)(i) and

(B) The following notice, which will
state the nature of the law enforcement
inquiry with reasonable detail:

Copies of, or information contained in,
your financial records lawfully in possession
of the Department of the Army have been
furnished to (state the receiving agency or
department) pursuant to the Right to
Financial Privacy Act of 1978 for (state the
purpose). If you believe that this transfer has
not been made to further a legitimate law
enforcement inquiry, you may have legal
rights under the Financial Privacy Act of
1978 or the Privacy Act of 1974.

(iii) If a request for release of
information is from a Federal agency
authorized to conduct foreign
intelligence or foreign
counterintelligence activities (Executive
Order 12333) and is for purposes of
conducting such activities by these
agencies, the information will be
released without notifying the customer,
unless permission to provide
notification is given in writing by the
requesting agency.

(iv) Financial information obtained
before the effective date of the Financial
Privacy Act of 1978 (March 10, 1979)
may continue to be provided to other
agencies according to existing

procedures, to include applicable
Privacy Act System Notices published
in AR 340-21 series.

(3) Precautionary measures.
Whenever financial data obtained under
this part is incorporated into a report of
investigation or other correspondence,
precautions must be taken to ensure
that—

(i) The report or correspondence is
not distributed outside of DOD except in
compliance with paragraph (h)(2)(ii)(B)
of this section.

(ii) The report or other
correspondence contains the following
warning restriction on the first page or
cover:

Some of the information contained herein
(cite specific paragraphs) is financial record
information which was obtained pursuant to
the Right to Financial Privacy Act of 1978,

12 U.S.C. 3401 et seq. This information may
not be released to another Federal agency or
department outside the DOD without
compliance with the specific requirements of
12 U.S.C. 3412 and AR 190-6.

(i) Delay of customer notice
procedures—(1) Length of delay. The
customer notice required by formal
written request (§ 504.2(f)(3)),
emergency access (§504.2(g)(3)), and
release of information (§ 504.2(h)(2)(iii))
may be delayed for successive periods
of 90 days. The notice required for
search warrant (§ 504.2(d)(2)) may be
delayed for one period of 180 days and
successive periods of 90 days.

(2) Conditions for delay. A delay of
notice may only be made by an order of
an appropriate court. This will be done
when not granting a delay in serving the
notice would result in—

(i) Endangering the life or physical
safety of any person.

(ii) Flight from prosecution.

(iii) Destruction of or tampering with
evidence.

(iv) Intimidation of potential
witnesses.

(v) Otherwise seriously jeopardizing
an investigation or official proceeding or
unduly delaying a trial or ongoing
official proceeding to the same degree as
the circumstances in § 504.2(i)(2)(i)
through (iv).

(3) Coordination. When a delay of
notice is appropriate, the law
enforcement office involved will consult
with the supporting staff judge advocate
before attempting to obtain such a delay.
Applications for delay of notice should
contain reasonable detail.

(4) After delay expiration. Upon the
expiration of a delay of notice under
above and required by—

(i) Section 504.2(d)(2), the law
enforcement office obtaining financial
records will mail to the customer a copy



42016

Federal Register/Vol. 70, No. 139/ Thursday, July 21, 2005 /Proposed Rules

of the search warrant and the following
notice.

Records or information concerning your
transactions held by the financial institution
named in the attached search warrant were
obtained by this (agency or office) on (date).
Notification was delayed beyond the
statutory 180-day delay period pursuant to a
determination by the court that such notice
would seriously jeopardize an investigation
concerning (state with reasonable detail).
You may have rights under the Right to
Financial Privacy Act of 1978.

(ii) Section 504.2(f)(3), the law
enforcement office obtaining financial
records will serve personally or mail to
the customer a copy of the process or
request and the following notice:

Records or information concerning your
transactions which are held by the financial
institution named in the attached process or
request were supplied to or requested by the
Government authority named in the process
or request on (date). Notification was
withheld pursuant to a determination by the
(title of the court so ordering) under the Right
to Financial Privacy Act of 1978 that such
notice might (state reason). The purpose of
the investigation or official proceeding was
(state purpose with reasonable detail).

(iii) Section 504.2(g)(3), the law
enforcement office obtaining financial
records will serve personally or mail to
the customer a copy of the request and
the notice required by §504.2(g)(3).

(iv) Section 504.2(h)(2), the law
enforcement office transferring financial
records will serve personally or mail to
the customer the notice required by
§504.2(f)(3). If the law enforcement
office was responsible for obtaining the
court order authorizing the delay, such
office shall also serve personally or by
mail to the customer the notice required
in § 504.2(f)(3).

(j) Foreign intelligence and foreign
counterintelligence activities. (1) Except
as indicated below, nothing in this
regulation applies to requests for
financial information in connection
with authorized foreign intelligence and
foreign counterintelligence activities as
defined in Executive Order 12333.
Appropriate foreign intelligence and
counterintelligence directives should be
consulted in these instances.

(2) However, to comply with the
Financial Privacy Act of 1978, the
following guidance will be followed for
such requests. When a request for
financial records is made—

(i) A military intelligence group
commander, the chief of an investigative
control office, or the Commanding
General (CG) (or Deputy CG), U.S. Army
Intelligence and Security Command,
will certify to the financial institution
that the requesting activity has
complied with the provisions of 12
U.S.C. 3403(b).

(ii) The requesting official will notify
the financial institution from which
records are sought that 12 U.S.C.
3414(a)(3) prohibits disclosure to any
person by the institution, its agents, or
employees that financial records have
been sought or obtained.

(k) Certification. A certificate of
compliance with the Right to Financial
Privacy Act of 1978 (app. C) will be
provided to the financial institution as
a prerequisite to obtaining access to
financial records under the following
access procedures:

(1) Customer consent (§ 504.2(b)).

(2) Search warrant (§504.2(d)).

(3) Judicial subpoena (§ 504.2(e)).

(4) Formal written request (§ 504.2(f)).

(5) Emergency access (§504.2(g)).

(6) Foreign intelligence and foreign
counterintelligence activities
(§504.2(j)).

Appendix A to Part 504—Request for
Basic Identifying Account Data—
Sample Format

(Official Letterhead)
(Date)
Mr./Mrs. R

Chief Teller (as appropriate), First National
Bank, Little Rock, AR 72203.

Dear Mr./Mrs. : In connection with
a legitimate law enforcement inquiry and
pursuant to section 3414 of the Right to
Financial Privacy Act of 1978, section 3401
et seq., Title 12, United States Code, you are
requested to provide the following account
information: (name, address, account
number, and type of account of any customer
or ascertainable group of customers
associated with a certain financial
transaction or class of financial transactions
as set forth in §504.1(f)).

I hereby certify, pursuant to section
3403(b) of the Right to Financial Privacy Act
of 1978, that the provisions of the Act have
been complied with as to this request for
account information.

(Official Signature Block)

Under section 3417(c) of the Act, good
faith reliance upon this certification relieves
your institution and its employees and agents
of any possible liability to the subject in
connection with the disclosure of the
requested financial records.

Appendix B to Part 504—Customer
Consent and Authorization for Access—
Sample Format

Pursuant to section 3404(a) of the Right to
Financial Privacy Act of 1978, I, (name of
customer), having read the explanation of my
rights on the reverse side, hereby authorize
the (name and address of financial
institution) to disclose these financial
records: (list of particular financial records)
to(Army law enforcement office) for the
following purpose(s): (specify the
purpose(s)).

I understand that this authorization may be
revoked by me in writing at any time before

my records, as described above, are
disclosed, and that this authorization is valid
for no more than 3 months from the date of
my signature.

Date:

Signature:

(Typed name)

(Mailing address of customer)

Statement of Customer Rights Under the
Right to Financial Privacy Act of 1978

Federal law protects the privacy of your
financial records. Before banks, savings and
loan associations, credit unions, credit card
issuers, or other financial institutions may
give financial information about you to a
Federal agency, certain procedures must be
followed.

Consent to Financial Records

You may be asked to consent to the
financial institution making your financial
records available to the Government. You
may withhold your consent, and your
consent is not required as a condition of
doing business with any financial institution.
If you give your consent, it can be revoked
in writing at any time before your records are
disclosed. Furthermore, any consent you give
is effective for only 3 months and your
financial institution must keep a record of
the instances in which it discloses your
financial information.

Without Your Consent

Without your consent, a Federal agency
that wants to see your financial records may
do so ordinarily only by means of a lawful
subpoena, summons, formal written request,
or search warrant for that purpose. Generally,
the Federal agency must give you advance
notice of its request for your records
explaining why the information is being
sought and telling you how to object in court.
The Federal agency must also send you
copies of court documents to be prepared by
you with instructions for filling them out.
While these procedures will be kept as
simple as possible, you may want to consult
an attorney before making a challenge to a
Federal agency’s request.

Exceptions

In some circumstances, a Federal agency
may obtain financial information about you
without advance notice or your consent. In
most of these cases, the Federal agency will
be required to go to court for permission to
obtain your records without giving you
notice beforehand. In these instances, the
court will make the Government show that
its investigation and request for your records
are proper. When the reason for the delay of
notice no longer exists, you will usually be
notified that your records were obtained.

Transfer of Information

Generally, a Federal agency that obtains
your financial records is prohibited from
transferring them to another Federal agency
unless it certifies in writing the transfer is
proper and sends a notice to you that your
records have been sent to another agency.
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Penalties

If the Federal agency or financial
institution violates the Right to Financial
Privacy Act, you may sue for damages or seek
compliance with the law. If you win, you
may be repaid your attorney’s fee and costs.

Additional Information

If you have any questions about your rights
under this law, or about how to consent to
release your financial records, please call the
official whose name and telephone number
appears below:

(Last Name, First Name, Middle Initial)

Title (Area Code) (Telephone Number)

(Component activity, address)

Appendix C to Part 504—Certificate of
Compliance With the Right to Financial
Privacy Act of 1978—Sample Format

(Official Letterhead)
Mr./Mrs. s

Manager, Army Federal Credit Union, Fort
Ord, CA 93941.

Dear Mr./Mrs. : I certify, pursuant
to section 3403(b) of the Right to Financial
Privacy Act of 1978, section 3401 et seq.,
Title 12, United States Code, that the
applicable provisions of that statute have
been complied with as to the (customer’s
consent, search warrant or judicial subpoena,
formal written request, emergency access, as
applicable) presented on (date), for the
following financial records of (customer’s
name):

(Describe the specific records)
(Official Signature Block)

Pursuant to section 3417(c) of the Right to
Financial Privacy Act of 1978, good faith
reliance upon this certificate relieves your
institution and its employees and agents of
any possible liability to the customer in
connection with the disclosure of these
financial records.

Appendix D to Part 504—Formal
Written Request for Access—Sample
Format

(Official Letterhead)
(Date)
Mr./Mrs. R

President (as appropriate), City National
Bank and Trust Company, Altoona, PA
16602.

Dear Mr./Mrs. : In connection with
a legitimate law enforcement inquiry and
pursuant to section 3402(5) and section 3408
of the Right to Financial Privacy Act of 1978,
section 3401 et seq., Title 12, United States
Code, and Army Regulation 190-6, you are
requested to provide the following account
information pertaining to (identify customer);

(Describe the specific records to be
examined)

The Army has no authority to issue an
administrative summons or subpoena for

access to these financial records which are
required for (describe the nature or purpose
of the inquiry).

A copy of this request was (personally
served upon or mailed to) the subject on
(date) who has (10 or 14) days in which to
challenge this request by filing an application
in an appropriate United States district court
if the subject desires to do so.

Upon expiration of the above mentioned
time period and in the absence of any filing
or challenge by the subject, you will be
furnished a certification certifying in writing
that the applicable provisions of the Act have
been complied with prior to obtaining the
requested records. Upon your receipt of a
Certificate of Compliance with the Right to
Financial Privacy Act of 1978, you will be
relieved of any possible liability to the
subject in connection with the disclosure of
the requested financial records.

(Official Signature Block)

Appendix E to Part 504—Customer
Notice of Formal Written Request—
Sample Format

(Official Letterhead)

(Date)

Mr./Ms s

1500 N. Main Street, Washington, DC 20314.

Dear Mr./Ms. : Information or
records concerning your transactions held by
the financial institution named in the
attached request are being sought by the
(agency/department) in accordance with the
Right to Financial Privacy Act of 1978,
section 3401 et seq., Title 12, United States
Code, and Army Regulation 190-6, for the
following purpose(s):

(List the purpose(s))

If you desire that such records or
information not be made available, you must
do the following:

a. Fill out the accompanying motion paper
and sworn statement or write one of your
own—

(1) Stating that you are the customer whose
records are being requested by the
Government.

(2) Giving the reasons you believe that the
records are not relevant or any other legal
basis for objecting to the release of the
records.

b. File the motion and statement by
mailing or delivering them to the clerk of any
one of the following United States District
Courts:

(List applicable courts)

c. Mail or deliver a copy of your motion
and statement to the requesting authority:
(give title and address).

d. Be prepared to come to court and
present your position in further detail.

You do not need to have a lawyer, although
you may wish to employ one to represent you
and protect your rights.

If you do not follow the above procedures,
upon the expiration of (10 days from the date
of personal service) (14 days from the date of
mailing) of this notice, the records or
information requested therein may be made
available.

These records may be transferred to other
Government authorities for legitimate law
enforcement inquiries, in which event you
will be notified after the transfer if such
transfer is made.

3 Enclosures (see para)
(Signature)

[FR Doc. 05-14212 Filed 7-20-05; 8:45 am]
BILLING CODE 3710-08-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[CGD05-05-079]

RIN 1625-AA09

Drawbridge Operation Regulations;

New Jersey Intracoastal Waterway,
Manasquan River

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
temporarily change the regulations that
govern the operation of the Route 35
Bridge, at New Jersey Intracoastal
Waterway (NJICW) mile 1.1, across
Manasquan River, at Brielle, New Jersey.
The bridge will be closed to navigation
on three four-month closure periods
beginning from 8 a.m. November 1, 2006
until 5 p.m. March 1, 2007; from 8 a.m.
on November 1, 2007 until 5 p.m. March
1, 2008; and from 8 a.m. on November

1, 2008 until 5 p.m. March 1, 2009. The
extensive structural, mechanical, and
electrical repairs and improvements
necessitate these closures.

DATES: Comments and related material
must reach the Coast Guard on or before
September 6, 2005.

ADDRESSES: You may mail comments
and related material to Commander
(obr), Fifth Coast Guard District, Federal
Building, 1st Floor, 431 Crawford Street,
Portsmouth, VA 23704-5004. The Fifth
Coast Guard District maintains the
public docket for this rulemaking.
Comments and material received from
the public, as well as documents
indicated in this preamble as being
available in the docket, will become part
of this docket and will be available for
inspection or copying at Commander
(obr), Fifth Coast Guard District between
8 a.m. and 4 p.m., Monday through
Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: Gary
Heyer, Bridge Management Specialist,
Fifth Coast Guard District, at (757) 398—
6629.

SUPPLEMENTARY INFORMATION:
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Request for Comments

We encourage you to participate in
this rulemaking by submitting
comments and related material. If you
do so, please include your name and
address, identify the docket number for
this rulemaking CGD05-05—-079,
indicate the specific section of this
document to which each comment
applies, and give the reason for each
comment. Please submit all comments
and related material in an unbound
format, no larger than 872 by 11 inches,
suitable for copying. If you would like
a return receipt, please enclose a
stamped, self-addressed postcard or
envelope. We will consider all
submittals received during the comment
period. We may change this proposed
rule in view of them.

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for a meeting by writing to Commander
(obr), Fifth Coast Guard District at the
address under ADDRESSES explaining
why one would be beneficial. If we
determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

Background and Purpose

The New Jersey Department of
Transportation (NJDOT) owns and
operates the Route 35 Bridge, at NJICW
mile 1.1, across Manasquan River, at
Brielle, New Jersey. The current
operating regulations set out in 33 CFR
117.733(b) requires the drawbridge to
open on signal except as follows: from
May 15 through September 30, on
Saturdays, Sundays and Federal
holidays, from 8 a.m. to 10 p.m. the
draw need only open 15 minutes before
the hour and 15 minutes after the hour;
on Mondays to Thursdays from 4 p.m.
to 7 p.m., and on Fridays, except
Federal holidays from 12 p.m. to 7 p.m.
the draw need only open 15 minutes
before the hour and 15 minutes after the
hour; and year-round from 11 p.m. to 8
a.m., the draw need only open if at least
four hours notice is given.

Parsons Brinkerhoff, a design
consultant, on behalf of NJDOT
requested a temporary change to the
existing regulations for the Route 35
Bridge to facilitate necessary repairs.
The repairs consist of extensive
structural rehabilitation, mechanical,
electrical repairs and improvements to
necessitate this closure. To facilitate
repairs, the bascule span must be closed
to vessel traffic on three four-month
closure periods beginning 8 a.m. on
November 1, 2006 until 5 p.m. March 1,

2007; from 8 a.m. on November 1, 2007
until 5 p.m. March 1, 2008; and from 8

a.m. on November 1, 2008 until 5 p.m.

March 1, 2009.

The Coast Guard has reviewed the
bridge data provided by NJDOT. The
data, from years 2003 to 2005, shows a
substantial decrease in the number of
bridge openings and vessel traffic
transiting the area between November
and March. Based on the data provided,
the proposed closure dates will have
minimal impact on vessel traffic.

Discussion of Proposed Rule

The Coast Guard proposes to amend
the regulations governing the Route 35
Bridge over the Manasquan River, at
NJICW mile 1.1, at Brielle, New Jersey,
set out in 33 CFR 117.733(b). The Coast
Guard proposes to temporarily suspend
33 CFR 117.733(b) and insert this new
specific regulation at 33 CFR 117.733(1).

Paragraph (1) would allow the draw to
be closed to vessel traffic during the
rehabilitation project on three four-
month closure periods beginning 8 a.m.
on November 1, 2006 until 5 p.m. March
1, 2007; from 8 a.m. on November 1,
2007 until 5 p.m. March 1, 2008; and
from 8 a.m. on November 1, 2008 until
5 p.m. March 1, 2009.

Regulatory Evaluation

This proposed rule is not a
“significant regulatory action”” under
section 3(f) of Executive Order 12866,
Regulatory Planning, and Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. The Office
of Management and Budget has not
reviewed it under that Order. It is not
“significant” under the regulatory
policies and procedures of the
Department of Homeland Security
(DHS).

We expect the economic impact of
this proposed rule to be so minimal that
a full Regulatory Evaluation under the
regulatory policies and procedures of
DHS is unnecessary. We reached this
conclusion based on the historical data,
and on the fact that the proposed
closure periods support minimal impact
due to the reduced number of vessels
requiring transit through the bridge.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and

governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities. The off-season closure dates
proposed for the bridge are designed to
minimize the number of small entities
affected.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact Waverly W.
Gregory, Jr., Bridge Administrator, Fifth
Coast Guard District, (757) 398—6222.
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520.).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this proposed rule will not
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result in such an expenditure, we do
discuss the effects of this rule elsewhere
in this preamble.

Taking of Private Property

This proposed rule would not affect a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their

regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this proposed rule
under Commandant Instruction
M16475.1D, which guides the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
proposed rule is categorically excluded,
under figure 2—1, paragraph (32)(e) of
the Instruction, from further
environmental documentation because
it has been determined that the
promulgation of operating regulations
for drawbridges are categorically
excluded.

List of Subjects in 33 CFR Part 117
Bridges.
Regulations

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; Department of
Homeland Security Delegation No. 0170.1; 33
CFR 1.05-1(g); section 117.255 also issued
under the authority of Pub. L. 102-587, 106
Stat. 5039.

2. From 8 a.m. on November 1, 2006
until 5 p.m. March 1, 2007; from 8 a.m.
on November 1, 2007 until 5 p.m. March
1, 2008; and from 8 a.m. on November
1, 2008 until 5 p.m. March 1, 2009, in
§117.733, suspend paragraph (b) and
add a new paragraph (1) to read as
follows:

§117.733 New Jersey Intracoastal
Waterway.
* * * * *

(I) From 8 a.m. on November 1, 2006
until 5 p.m. March 1, 2007; from 8 a.m.
on November 1, 2007 until 5 p.m. March
1, 2008; and from 8 a.m. on November
1, 2008 until 5 p.m. March 1, 2009, the
Route 35 Bridge, mile 1.1, at Brielle may
remain closed to navigation.

Dated: July 11, 2005.

Larry L. Hereth,

Rear Admiral, U.S. Coast Guard, Commander,
Fifth Coast Guard District.

[FR Doc. 05-14322 Filed 7-20-05; 8:45 am]
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[Region 2 Docket No. R02-OAR-2005—-NJ—
0002, FRL-7942-7]

Approval and Promulgation of
Implementation Plans; New Jersey
Architectural Coatings Rule

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve a
revision to the New Jersey State
Implementation Plan (SIP) for ozone
concerning the control of volatile
organic compounds. The SIP revision
consists of amendments to Subchapter
23 “Prevention of Air Pollution From
Architectural Coatings” of 7:27 of the
New Jersey Administrative Codes,
which are needed to meet the shortfall
in emissions reduction identified by
EPA in New Jersey’s 1-hour ozone
attainment demonstration SIP. The
intended effect of this action is to
approve a control strategy required by
the Clean Air Act, which will result in
emission reductions that will help
achieve attainment of the national
ambient air quality standard for ozone.
DATES: Comments must be received on
or before August 22, 2005.

ADDRESSES: Submit your comments,
identified by Regional Material in
EDocket (RME) ID Number R02-OAR-
2005—-NJ-0002 by one of the following
methods: Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
on-line instructions for submitting
comments.

1. Agency Web site: http://
docket.eps.gov/rmepub/ Regional
Material in EDocket (RME), EPA’s
electronic public docket and comment
system, is EPA’s preferred method for
receiving comments. Once in the
system, select ““quick research,” then
key in the appropriate RME Docket
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identification number. Follow the on—
line instructions for submitting
comments.

2. E-mail: Werner.Raymond@epa.gov.

3. Fax: (212) 637-3901.

4. Mail: “RME ID Number R02-OAR-
2005—-NJ-0002"’, Raymond Werner,
Chief, Air Programs Branch,
Environmental Protection Agency,
Region 2 Office, 290 Broadway, 25th
Floor, New York, New York 10007—
1866.

5. Hand Delivery or Courier. Deliver
your comments to: Raymond Werner,
Chief, Air Programs Branch,
Environmental Protection Agency,
Region 2 Office, 290 Broadway, 25th
Floor, New York, New York 10007—
1866. Such deliveries are only accepted
during the Regional Office’s normal
hours of operation. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30
excluding Federal holidays.

A copy of the New Jersey submittal is
available at the following addresses for
inspection during normal business
hours:

Environmental Protection Agency,
Region 2 Office, Air Programs Branch,
290 Broadway, 25th Floor, New York,
New York 10007-1866.

New Jersey Department of
Environmental Protection, Office of Air
Quality Management, Bureau of Air
Quality Planning, 401 East State Street,
CN418, Trenton, New Jersey 08625.
FOR FURTHER INFORMATION CONTACT: Paul
R. Truchan, Air Programs Branch,
Environmental Protection Agency, 290
Broadway, 25th Floor, New York, New
York 10007-1866, (212) 637-3711.

SUPPLEMENTARY INFORMATION:

I. What Is Required by the Clean Air
Act and How Does It Apply to New
Jersey?

Section 182 of the Clean Air Act (Act)
specifies the required State
Implementation Plan (SIP) submissions
and requirements for areas classified as
nonattainment for ozone and when
these submissions and requirements are
to be submitted to EPA by the states.
The Specific requirements vary
depending upon the severity of the
ozone problem. The New York-Northern
New Jersey-Long Island and
Philadelphia, Wilmington, Trenton
nonattainment areas are nonattainment
areas classified as severe. Under section
182, severe nonattainment areas were
required to submit demonstrations of
how they would attain the 1-hour ozone
standard. On December 16, 1999 (64 FR
70380), EPA proposed approval of New
Jersey’s 1-hour ozone attainment
demonstration SIP for the New Jersey

portion of the New York-Northern New
Jersey-Long Island nonattainment area
and the New Jersey portion of the
Philadelphia, Wilmington, Trenton
attainment area. In that rulemaking,
EPA identified an emission reduction
shortfall associated with New Jersey’s 1-
hour ozone attainment demonstration
SIPs, and required New Jersey to
address the shortfalls. In a related
matter, the Ozone Transport
Commission (OTC) developed control
measures into model rules for a number
of source categories and estimated
emission reduction benefits from
implementing these model rules. These
model rules were designed for use by
states in developing their own
regulations to achieve additional
emission reduction to close emission
shortfalls.

On February 4, 2002 (67 FR 5152),
EPA approved New Jersey’s 1-hour
ozone attainment demonstration SIPs.
This approval included an enforceable
commitment submitted by New Jersey to
adopt additional control measures to
close the shortfalls identified by EPA for
attainment of the 1-hour ozone
standard.

II. What Was Included in New Jersey’s
Submittal?

On July 28, 2004, Bradley M.
Campbell, Commissioner, New Jersey
Department of Environmental Protection
(NJDEP), submitted to EPA a revision to
the SIP which included an adopted
revision to subchapter 23, “Prevention
of Air Pollution From Architectural
Coatings.” This SIP revision will
provide volatile organic compound
(VOC) emission reductions to address,
in part, the shortfall identified by EPA
when New Jersey’s 1-hour ozone
attainment demonstrations were
approved. New Jersey used the OTC
model rules as guidelines to develop its
rules.

ITI. Was Subchapter 23 Previously
Approved by EPA?

On August 2, 1997 EPA approved
subchapter 23 (62 FR 42414) as part of
the New Jersey SIP. The July 20, 2004
submittal modifies subchapter 23 as
previously approved.

IV. How Was Subchapter 23
Promulgated?

The NJDEP published the proposed
rulemaking in the New Jersey Register
on July 21, 2003 (35 N.J.R. 2983) and
announced that a public hearing would
be held, on September 9, 2003, in
Trenton, New Jersey. NJDEP provided
copies of the newspaper announcements
and certification of publication. The
public hearing was held on September

9, 2003 and thirteen individuals
provided written and/or oral comments.
The NJDEP prepared a summary of the
comments and then evaluated the
comments. NJDEP then prepared a
response to the comments. The State
adopted the revisions to Subchapter 23
on May 21, 2004 and published the
adoption in the New Jersey Register on
June 21, 2004 (36 N.J.R. 3078). Also
published in the New Jersey Register
was a summary of the comments
received, the State response to the
comments and any changes to the
proposed rule resulting from the
comments.

V. What Are the Requirements for
‘“Architectural Coatings”?

The revised Subchapter 23 now
regulates 53 separate coating categories,
some contain additional subcategories,
which apply statewide. These categories
are based on the original New Jersey
subchapter 23, from the National AIM
rule (see CFR part 59, subpart D), and
the OTC Model rule. The revised
subchapter 23 requires that, on or after
January 1, 2005, no person shall sell,
supply, offer for sale, or manufacture
architectural coatings or apply
architectural coatings for compensation
which contain VOC’s in excess of the
VOC content limits. Subchapter 23
includes specific exemptions, as well as
registration and product labeling
requirements, recordkeeping and
reporting requirements, and test
methods and procedures.

Architectural coatings that are sold in
New Jersey for shipment and use
outside of the State of New Jersey are
exempt from the VOC content limits,
and administrative and testing
requirements of subchapter 23. This
exemption reflects the intent to regulate
only the manufacture and distribution
of architectural coatings that actually
emit VOGCs into New Jersey’s air and not
to interfere in the transportation of
goods that are destined for use outside
of the State. In addition, aerosol coating
products and architectural coatings sold
in containers holding one liter or less
are also exempt.

Subchapter 23 contains provisions for
accepting limited timeframe variances
or exemptions that have been approved
by another state or one of the California
air quality management districts that
have rules substantially equivalent to
subchapter 23 and that have product
categories and VOC content limits
identical to subchapter 23. The State
provisions specify the required
documentation that must be submitted
and the conditions under which New
Jersey will recognize a limited
timeframe variance or exemption that
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was granted by another state or
California air management district with
equivalent provisions. The variance or
exemption can become effective in New
Jersey for the period of time that the
approved variance or exemption
remains in effect, provided that all the
architectural coatings within the
variance or exemption are regulated by
subchapter 23.

Paragraph 23.4(c) of subchapter 23
provides for alternate test methods for
architectural coatings provided that the
alternate method is demonstrated to
provide results that are acceptable for
purposes of determining compliance
and that the alternate test method is first
approved by both the NJDEP and the
EPA.

VI. What Is EPA’s Conclusion?

EPA has evaluated New Jersey’s
submittal for consistency with the Act,
EPA regulations, and EPA policy. EPA
has determined that the revisions made
to subchapter 23 “Prevention of Air
Pollution From Architectural Coatings”
of title 7, chapter 27 of the New Jersey
Administrative Codes, meet the SIP
revision requirements of the Act with
the following exception. While the
provisions related to exemptions and
variances pursuant to subchapter 23,
“Architectural Coatings” are acceptable,
each specific application of those
provisions will only be recognized as
meeting Federal requirements after it is
approved by EPA as a SIP revision.
Therefore, EAP is proposing to approve
the regulation as part of the New Jersey
SIP with the exception that any specific
application of provisions associated
with variances or exemptions, must be
submitted as SIP revisions.

Since submittal of this SIP revision,
an issue arose concerning the quantity
of emission reductions that would result
from adopting an architectural coatings
regulation, such as New Jersey’s
subchapter 23, that was more stringent
than EPA’s National AIM rule.
Incorporating a regulation into a SIP
that is more stringent, such as this one,
strengthens the SIP and will result in
further decreases in VOC emissions
which will beneficially impact the
ambient ozone concentrations. The
exact amount of reductions attributed to
implementation of the rule depends on
what overall percent reduction is
achieved and the quantity of coatings
that meet these new standards.

EPA recognizes the need to resolve
conclusively how to determine the
amount of VOG emission reductions
achieved from the implementation of
AIM coatings rules in a given ozone
nonattainment area. This remains an
issue of concern to the states, the

regulated sector, and other interested
parties. Therefore, EPA will address the
issue of exactly what quantity of
emission reductions New Jersey can
attribute to the revised subchapter 23 in
a future Federal Register action. These
emission reductions are required to
meet the additional emission reductions
EPA identified as needed to meet the 1-
hour ozone standard. In addition, the
entire State of New Jersey is classified
as nonattainment for the 8-hour ozone
standard. In order to attain this
standard, New Jersey will need to
achieve further reductions in VOC and
nitrogen oxides.

VII. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this proposed
action is not a “‘significant regulatory
action” and therefore is not subject to
review by the Office of Management and
Budget. For this reason, this action is
also not subject to Executive Order
13211, “Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This proposed action merely
proposes to approve State law as
meeting Federal requirements and
imposes no additional requirements
beyond those imposed by State law.
Accordingly, the Administrator certifies
that this proposed rule will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). Because this rule
proposes to approve pre-existing
requirements under State law and does
not impose any additional enforceable
duty beyond that required by State law,
it does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4).

This proposed rule also does not have
tribal implications because it will not
have a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have federalism
implications because it does not have
substantial direct effects on the states,
on the relationship between the
National Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely

proposes to approve a state rule
implementing a Federal standard, and
does not alter the relationship or the
distribution of power and
responsibilities established in the Act.
This proposed rule also is not subject to
Executive Order 13045 ‘‘Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), because it is not
economically significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Act. In this context, in the absence
of a prior existing requirement for the
state to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law of
EPA, when it reviews a SIP submission,
to use VGCS in place of a SIP submission
that otherwise satisfies the provisions of
the Act. Thus, the requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) do not
apply. This proposed rule does not
impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Intergovernmental
relations, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Authority: 42 U.S.C. 7401-7671q.

Dated: July 12, 2005.
George Pavlou,
Acting Regional Administrator, Region 2.
[FR Doc. 05-14406 Filed 7—20-05; 8:45 am]
BILLING CODE 6560-50-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[Region 2 Docket No. R02-OAR-2005-NY-
0003, FRL-7942-6]

Approval and Promulgation of
Implementation Plans; New York State
Implementation Plan Revision

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency is proposing to approve a
revision to the New York State
Implementation Plan (SIP) concerning
New York’s permitting program. The
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SIP revision consists of amendments to
Title 6 of the New York Codes, Rules
and Regulations, Part 201, “Permits and
Certificates.” The intended effect of this
proposal is to incorporate
administrative changes to New York’s
permitting program into the SIP.

DATES: Comments must be received on
or before August 22, 2005.

ADDRESSES: Submit your comments,
identified by Regional Material in
EDocket (RME) ID Number R02-OAR-
2005-NY-0003 by one of the following
methods: Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
on-line instructions for submitting
comments.

1. Agency Web site: http://
docket.epa.gov/rmepub/. Regional
Material in EDocket (RME), EPA’s
electronic public docket and comment
system, is EPA’s preferred method for
receiving comments. Once in the
system, select “quick search,” then key
in the appropriate RME Docket
identification number. Follow the on-
line instructions for submitting
comments.

2. E-mail: Werner.Raymond@epa.gov.

3. Fax: (212) 637-3901.

4. Mail: “RME ID Number R02-OAR-
2005-NY-0003,” Raymond Werner,
Chief, Air Programs Branch,
Environmental Protection Agency,
Region 2 Office, 290 Broadway, 25th
Floor, New York, New York 10007—
1866.

5. Hand Delivery or Courier. Deliver
your comments to: Raymond Werner,
Chief, Air Programs Branch,
Environmental Protection Agency,
Region 2 Office, 290 Broadway, 25th
Floor, New York, New York 10007—
1866. Such deliveries are only accepted
during the Regional Office’s normal
hours of operation. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30
excluding Federal holidays.

A copy of the New York’s submittal
is available at the following addresses
for inspection during normal business
hours:

Environmental Protection Agency,
Region 2 Office, Air Programs Branch,
290 Broadway, 25th Floor, New York,
New York 10007-1866.

New York State Department of
Environmental Conservation, Division
of Air Resources, 625 Broadway,
Albany, New York 12233.

FOR FURTHER INFORMATION CONTACT: Kirk
J. Wieber, Air Programs Branch,
Environmental Protection Agency, 290
Broadway, 25th Floor, New York, New
York 10007-1866, (212) 637-3381 or
Wieber.Kirk@epa.gov.

SUPPLEMENTARY INFORMATION:

I. What Was Included in New York’s
Submittal?

On June 16, 1996, David Sterman,
then Deputy Commissioner, New York
State Department of Environmental
Conservation (NYSDEC), submitted to
EPA a revision to the State
Implementation Plan (SIP) which
included revisions to Title 6 of the New
York Codes, Rules and Regulations
(NYCRR), Part 201, “Permits and
Certificates.” The revisions to Part 201
were submitted by New York in support
of its title V Operating Permit Program
under the Clean Air Act (Act), and
became State effective on July 7, 1996.
New York requested at that time that
Subparts 201-1, 201-2, 201-3, 2014,
201-5, 201-7, 201-8 and Appendix B be
incorporated into the federally approved
SIP, replacing the existing federally
approved version of Part 201. EPA has
deferred taking action on those revisions
to Part 201 due to unresolved concerns
raised by the EPA and NYSDEC
regarding specific Subparts. However,
on May 27, 2005, Carl Johnson, Deputy
Commissioner, NYSDEC, submitted a
SIP revision requesting EPA’s approval
of only Subparts 201-7.1, “General”” and
201-7.2, “Emission Capping Using
Synthetic Minor Permits,” as were State
effective on July 7, 1996, and the
removal of Subpart 201.5(e) of the
existing federally approved version of
Part 201.

II. What Provisions to Part 201 Is EPA
Acting On?

A. Subparts 201-7.1 and 201-7.2

The Subpart 201-7.1 and 201-7.2
provisions concern ‘“federally
enforceable emission caps.” These
provisions allow owners or operators of
stationary sources to accept permit
conditions which restrict or “cap”
emissions in order to avoid being
subject to one or more applicable
requirements regarding the source or
emission unit. Typically, such a source
has actual emissions substantially below
its potential emissions and the cap
would prevent increasing emissions.
The owner or operator applying for an
emission cap permit modification must
include a proposed monitoring,
recordkeeping, and reporting strategy
that will be used to demonstrate that the
emissions limitations under the
proposed cap are verifiable, and
enforceable, along with the proposed
permit terms and conditions. Capping
methods may include: The reduction in
the hours of operation; reformulations
relating to the cap, installation of
control equipment; and/or other process
changes.

On an annual basis, beginning one
year after the granting of an emissions
cap, the responsible official shall
provide a certification to the NYSDEC
that the facility has operated all
emission units within the limits
imposed by the emission cap. Facilities
subject to this provision must keep
records on-site for a minimum of five
years. Emission caps established by
New York pursuant to Subpart 201-7.2
are subject to public review and
comment, as required by 201-7.2(b).

Although Subpart 201-7.1 makes
reference to Subpart 201-7.3, EPA is not
taking action on Subpart 201-7.3 at this
time. However, Subpart 201.7.3 remains
State enforceable.

EPA has determined that New York’s
revised Subparts 201-7.1 and 201-7.2
can be incorporated into the SIP. EPA
recognizes federally enforceable limits
or caps on potential to emit to be
approvable. In addition, New York’s
revised Subparts 201-7.1 and 201-7.2
are designed to ensure that the limits on
potential to emit are legally and
practically enforceable. An August 27,
1996, EPA policy memorandum from
John S. Seitz, Director, Office of Air
Quality Planning and Standards,
entitled “Extension of January 25, 1995
Potential to Emit Transition Policy”
states that, in light of the court’s
decision in Clean Air Implementation
Project v. EPA, No. 96-1224 (D.C. Cir.,
June 28, 1996), the term ““federally
enforceable”” in 40 CFR 70.2 should now
be read to mean ““federally enforceable
or legally and practicably enforceable by
a state or local air pollution control
agency.” New York’s revised Subparts
201-7.1 and 201-7.2 are currently State
enforceable. The inclusion of these
provisions into the SIP will ensure that
New York’s revised Subparts 201-7.1
and 201-7.2 are federally enforceable as
well. EPA is therefore proposing
approval.

B. Subpart 201.5(e)

As part of New York’s May 27, 2005,
submittal, New York requested that EPA
remove existing Subpart 201.5(e) from
the federally approved SIP. Subpart
201.5(e) concerns excess emissions
during maintenance, malfunctions, and
start-up.

On September 20, 1999, EPA issued a
policy memorandum from Steven A.
Herman, Assistant Administrator for
Enforcement and Compliance
Assurance, entitled ‘“State
Implementation Plans: Policy Regarding
Excess Emissions During Malfunctions,
Startup, and Shutdown.” On November
8, 2001 and December 5, 2001, EPA
issued a memorandum of clarification in
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regard to the September 20, 1999, policy
memorandum.

Because excess emissions might
aggravate air quality so as to prevent
attainment or interfere with
maintenance of the ambient air quality
standards, EPA views all excess
emissions as violations of the applicable
emission limitation. Nevertheless, EPA
recognizes that imposition of a penalty
for sudden and unavoidable
malfunctions caused by circumstances
entirely beyond the control of the owner
or operator may not be appropriate.
EPA’s 1999 policy memorandum further
specifies what is allowable and when
and in what manner SIP’s may provide
for defenses of violations caused by
periods of excess emissions due to
malfunctions, startup, or shutdown.

New York’s Subpart 201.5(e) was
initially incorporated into the SIP prior
to the issuance of this policy
memorandum. EPA has determined that
New York’s Subpart 201.5(e) does not
meet the required criteria for excusing
excess emissions from maintenance,
malfunctions or startup, as outlined in
the 1999 EPA policy memorandum.
Therefore, EPA agrees with New York’s
request to remove it from the federally
enforceable SIP.

II1. What Is EPA’s Conclusion?

EPA has evaluated New York’s
submittal for consistency with the Act,
EPA regulations, and EPA policy. EPA
has determined that the revisions made
to Part 201.7, “Federally Enforceable
Emission Caps,” specifically the
inclusion of Subparts 201-7.1,
“General” and 201-7.2, “Emission
Capping Using Synthetic Minor
Permits”” meet the SIP revision
requirements of the Act. In addition,
EPA has determined that existing
Subpart 201.5(e) should no longer be
included in the Federally approved SIP.
Therefore, EPA is proposing to approve
revised Subparts 201-7.1 and 201-7.2
into the Federally approved New York

SIP and remove existing Subpart
201.5(e) from the federally approved
New York SIP.

IV. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this proposed
action is not a “significant regulatory
action” and therefore is not subject to
review by the Office of Management and
Budget. For this reason, this action is
also not subject to Executive Order
13211, “‘Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This proposed action merely
proposes to approve state law as
meeting Federal requirements and
imposes no additional requirements
beyond those imposed by state law.
Accordingly, the Administrator certifies
that this proposed rule will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). This rule proposes
to approve pre-existing requirements
under state law, does not impose any
additional enforceable duty beyond that
required by state law, and does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104-4).

This proposed rule also does not have
tribal implications because it will not
have a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the states,
on the relationship between the national
government and the states, or on the

distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
proposes to approve a state rule
implementing a Federal standard, and
does not alter the relationship or the
distribution of power and
responsibilities established in the Act.
This proposed rule also is not subject to
Executive Order 13045 ‘‘Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), because it is not
economically significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Act. In this context, in the absence
of a prior existing requirement for the
state to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Act. Thus, the requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) do not
apply. This proposed rule does not
impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Intergovernmental
relations, Reporting and recordkeeping
requirements.

Dated: July 12, 2005.

George Pavlou,

Acting Regional Administrator, Region 2.
[FR Doc. 05-14407 Filed 7—20-05; 8:45 am)]
BILLING CODE 6560-50-P
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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service
[Docket No. FV05-502-N]

Notice of Request for Revision to an
Extension of a Currently Approved
Information Collection

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Notice and request for
comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995 (44
U.S.C. Chapter 35), this notice
announces the Agricultural Marketing
Service’s (AMS) intention to request an
extension for a currently approved
information collection for Fruit and
Vegetable Market News.

DATES: Comments received by
September 19, 2005, will be considered.

ADDITIONAL INFORMATION OR COMMENTS:
Contact Terry C. Long, Chief; Fruit and
Vegetable Market News Branch, Fruit
and Vegetable Programs, AMS-USDA,
1400 Independence Avenue, SW., Stop—
0238, Washington, DC 20250-0238;
telephone: (202) 720-2175, fax: (202)
720-0547. All comments will be
available for public inspection at this
address during the hours of 8 a.m. to 4
p.m. Monday through Friday.

SUPPLEMENTARY INFORMATION:

Title: Fruit and Vegetable Market
News.

OMB Number: 0581-0006.

Expiration Date of Approval: May 31,
2006.

Type of Request: Revision to an
extension of a currently approved
information collection.

Abstract: Collection and
dissemination of information for fruit,
vegetable and ornamental production
and to facilitate trading by providing a
price base used by producers,
wholesalers, and retailers to market
product.

The Agricultural Marketing Act of
1946 (7 U.S.C. 1621, et seq.), section
203(g) directs and authorizes the
collection and dissemination of
marketing information including
adequate outlook information, on a
market area basis, for the purpose of
anticipating and meeting consumer
requirements, aiding in the maintenance
of farm income and to bring about a
balance between production and
utilization.

The fruit and vegetable industry
provides information on a voluntary
basis, and is gathered through
confidential telephone and face-to-face
interviews by market reporters.
Reporters request supplies, demand,
and prices of over 400 fresh fruit,
vegetable, nut ornamental, and other
specialty crops.

The fruit and vegetable market news
reports are used by academia, but are
primarily used by the fruit, vegetable
and ornamental trade, which includes
packers, processors, brokers, retailers,
and producers. The fruit and vegetable
industry requested that the Department
of Agriculture issue price and supply
market reports for commodities of
regional, national and international
significance in order to assist them in
making immediate production and
marketing decisions and as a guide to
the amount of product in the supply
channel.

Many government agencies use the
reports to make their market outlook
projections. Data from these reports is
included in the information forwarded
to the Secretary’s office and staff, as
needed, to keep them appraised of the
current market conditions and
movement of fruit, vegetable, and
ornamental commodities in the United
States. Economists at most major
agricultural colleges and universities
use the reports to make both short and
long term market projections. The data
is used extensively by consulting firms
and private economists to aid them in
determining available supplies and
current pricing.

The information is collected,
compiled, and disseminated by an
impartial third party, in a manner which
protects the confidentiality of the
reporter. Further, since the Government
is a purchaser of fruits and vegetables,
a system to monitor the collection and
reporting of data is needed.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average .033 hours per
response.

Respondents: Fruit, vegetable, and
ornamental industry, or other for-profit
businesses, individuals or households,
farms.

Estimated Number of Respondents:
18,174.

Estimated Number of Responses per
Respondent: 200.

Estimated Total Annual Burden on
Respondents: 119,787.

Comments are invited on: (1) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information will have
practical utility; (2) the accuracy of the
agency’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used; (3)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (4) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology. Comments may be sent to:
Terry C. Long, Chief, Fruit and
Vegetable Market News Branch, Fruit
and Vegetable Programs, AMS-USDA,
1400 Independence Avenue, SW., Stop-
0238, Washington, DC 20250-0238.

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.

Dated: July 18, 2005.
Kenneth C. Clayton,

Acting Administrator, Agricultural Marketing
Service.

[FR Doc. 05-14387 Filed 7—20-05; 8:45 am)]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

[Docket Number FV-04-303]

United States Standards for Grades of
Field Grown Leaf Lettuce

AGENCY: Agricultural Marketing Service,
USDA.
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ACTION: Reopening and extension of the
comment period.

SUMMARY: Notice is hereby given that
the comment period on possible
development of United States Standards
for Grades of Field Grown Leaf Lettuce
is reopened and extended.

DATES: Comments must be received by
September 19, 2005.

ADDRESSES: Interested persons are
invited to submit written comments to
the Standardization Section, Fresh
Products Branch, Fruit and Vegetable
Programs, Agricultural Marketing
Service, U.S. Department of Agriculture,
1400 Independence Ave. SW., Room
1661 South Building, Stop 0240,
Washington, DC 20250-0240; fax (202)
720-8871; e-mail
FPB.DocketClerk@usda.gov.

Comments should make reference to
the dates and page number of this issue
of the Federal Register and will be
made available for public inspection in
the above office during regular business
hours. The proposed United States
Standards for Grades of Field Grown
Leaf Lettuce is available at either the
above address, or by accessing the AMS,
Fresh Products Branch Web site at:
http://www.ams.usda.gov/fv/
fpbdocketlist.htm.

FOR FURTHER INFORMATION CONTACT:
David L. Priester, at the above address
or call (202) 720-2185; e-mail
David.Priester@usda.gov.

SUPPLEMENTARY INFORMATION:

A notice was published in the Federal
Register, March 24, 2005, (70 FR 15065)
requesting comments on the possible
development of the United States
Standards for Grades of Field Grown
Leaf Lettuce. The proposed standards
would provide industry with a common
language and uniform basis for trading,
thus promoting the orderly and efficient
marketing of field grown leaf lettuce.
Additionally, the Agricultural
Marketing Service (AMS) is seeking any
comments related to the proposed
standards that may be necessary to
better serve the industry. The comment
period ended May 23, 2005.

A comment was received from a
national industry association
representing independent produce
wholesale receivers, expressing the need
for additional time to comment. The
association requested the comment
period be extended to allow the
association an opportunity to meet
further with their members to discuss
the proposed standards.

After reviewing the request, AMS is
reopening and extending the comment
period in order to allow sufficient time

for interested persons, including the
association, to file comments.

Authority: 7 U.S.C. 1621-1627.
Dated: July 15, 2005.
Kenneth C. Clayton,

Acting Administrator, Agricultural Marketing
Service.

[FR Doc. 05-14386 Filed 7—20-05; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE
Forest Service

Buckhorn Mountain Project a
Supplement to the Final Environmental
Impact Statement or for Crown Jewel
Mine, Okanogan and Wenatchee
National Forests, Okanogan County,
WA.

AGENCY: Forest Service, USDA.

ACTION: Cancellation of Notice of intent
to prepare an environmental impact
statement.

SUMMARY: On September 5, 2003, a
Notice of Intent (NOI) to prepare an
environmental impact statement (EIS)
for the Buckhorn Mountain Project, a
Supplement to the final environmental
impact statement for the Crown Jewel
Mine was published in the Federal
Register (68 FR 52736). The Forest
Service has decided to cancel the
preparation of this EIS. The NOI is
hereby rescinded.

FOR FURTHER INFORMATION CONTACT:
Questions may be addressed to Jan
Flatten, Forest Environmental
Coordinator, Okanogan and Wenatchee
National Forest, Okanogan Valley
Office, 1240 Second Avenue South,
Okanogan, WA 98840. Telephone: (509)
826-3277.

Dated: July 12, 2005.
Norm Day,

Holden Project Manager, Okanogan and
Wenatchee National Forests.

[FR Doc. 05-14375 Filed 7-20-05; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

The Department of Commerce (DOC)
has submitted to the Office of
Management and Budget (OMB) for
clearance the following proposal for
collection of information under
provisions of the Paperwork Reduction
Act (44 U.S.C. chapter 35).

Agency: Bureau of Industry and
Security (BIS).

Title: Import Certificates, End-User
Certificates, and Delivery Verification
Procedures.

Agency Form Number: None.

OMB Approval Number: 0694—0093.

Type of Request: Extension of a
currently approved collection.

Burden: 645 hours.

Average Time Per Response: 15 to 30
minutes per response.

Number of Respondents: 2,221
respondents.

Needs and Uses: Import or End-User
Certificates are an undertaking by the
government of the country of ultimate
destination (the issuing government) to
exercise legal control over the
disposition of the items covered by the
importer (ultimate consignee or
purchaser) and transmitted to the
exporter (applicant). The control
exercised by the government issuing the
Import or End-User Certificate is in
addition to the conditions and
restrictions placed on the transaction by
BIS. This collection of information also
contains recordkeeping and reporting
requirements that involve Import or
End-user Certificates as supporting
documentation accompanying an
application for an export license
(approved by OMB under control no.
0694-0088). Another reporting
requirement allows exporters to request
an exception to the imports certificate
(or its equivalent) procedure. This
reporting requirement also covers
requests for exceptions to the delivery
verification procedure.

Affected Public: Individuals,
businesses or other for-profit
institutions.

Respondent’s Obligation: Required to
obtain or retain benefits.

OMB Desk Officer: David Rostker.

Copies of the above information
collection proposal can be obtained by
calling or writing Diana Hynek, DOC
Paperwork Clearance Officer, (202) 482—
0266, Department of Commerce, Room
6625, 14th and Constitution Avenue,
NW., Washington, DC 20230.

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to David Rostker, OMB Desk
Officer, e-mail address,
David_Rostker@omb.eop.gov, or fax
number, (202) 395-7285.

Dated: July 15, 2005.
Madeleine Clayton,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 05—14323 Filed 7—20-05; 8:45 am]
BILLING CODE 3510-33-P
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DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

DOC has submitted to the Office of
Management and Budget (OMB) for
clearance the following proposal for
collection of information under the
provisions of the Paperwork Reduction
Act of 1995, Public Law 104-13 (44
U.S.C. 3506 (c)(2)(A)).

Bureau: International Trade
Administration.

Title: Outside Assessment of DOC
Compliance Program.

Agency Form Number: IT A—xXxX.

OMB Number: 0625—XXXX.

Type of Request: Regular Submission.

Burden: 110.5 hours.

Number of Respondents: 274.

Avg. Hours Per Response: 2 hours for
focus group participants and 15 minutes
for survey respondents.

Needs and Uses: In 2003, the
Department of Commerce’s (DOC’s)
International Trade Administration
(ITA) conducted a bureau-wide
Customer Satisfaction Survey covering
all ITA program units, related to the
citizen-centered objectives of the
President’s Management Agenda.

The results were used to set a baseline
for performance metric reporting and
tracking and to better understand the
customer base it serves. ITA’s Market
Access and Compliance (MAC) program
survey report identified gaps between a
high level of customer awareness yet
low customer use of fair trade and
market access services. Findings also
indicated that a substantial customer
base is unaware of the specific services
that the DOC Compliance Program
offers.

In response to the survey findings,
MAC is undertaking an outside
customer service analysis to find out in
more specific terms and greater detail,
what MAC’s Trade Compliance Center’s
(TCC’s) customers’ expectations are. The
purpose of this outside assessment is to
obtain customer and potential customer
views regarding the DOC Compliance
Program to determine:

e If the TCC offers the right set of
services to assist U.S. exporters to
overcome foreign trade barriers;

e If MAC is aware of exporter needs;

o If the right MAC programs are in
place to meet identified needs; and

o If MAC services are properly
promoted to maximize efficiency and
effectiveness.

An enhanced customer satisfaction
program or other service improvements
might result from this data collection
initiative.

Affected Public: U.S. Exporters and
their Business Representatives,

categorized as either active customers,
prospective customers, or untapped
customers.

Frequency: One time.

Respondent’s Obligation: Voluntary.

OMB Desk Officer: David Rostker,
(202) 395-7340.

Copies of the above information
collection proposal can be obtained by
calling or writing Diana Hynek,
Departmental Paperwork Clearance
Officer, (202) 482—-0266, Department of
Commerce, Room 6612, 14th and
Constitution, NW., Washington, DC
20230. E-mail: dHynek@doc.gov.

Written comments and
recommendations for the proposed
information collection should be sent
via e-mail to David Rostker, OMB Desk
Officer, David_Rostker@omb.eop.gov or
fax (202) 395-7285, within 30 days of
publication of this Federal Register
notice.

Dated: July 15, 2005.
Madeleine Clayton,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 05—-14324 Filed 7—20-05; 8:45 am]
BILLING CODE 3510-DA-P

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

The Department of Commerce has
submitted to the Office of Management
and Budget (OMB) for clearance the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35).

Agency: National Oceanic and
Atmospheric Administration (NOAA).

Title: Northeast Region Logbook
Family of Forms.

Form Number(s): NOAA Forms 88—
30, 88-140.

OMB Approval Number: 0648—0212.

Type of Request: Regular submission.

Burden Hours: 5,937.

Number of Respondents: 4,596.

Average Hours Per Response: 6
minutes.

Needs and Uses: Fishing vessels
permitted to participate in Federally-
permitted fisheries in the Northeast are
required to submit logbooks containing
catch and effort information about their
fishing trips. The participants in the
herring, tilefish and red crab fisheries
are also required to make reports on
their catch through an Interactive Voice
Response (IVR) system. In addition,
permitted vessels that catch halibut are
asked to voluntarily provide additional
information on the estimated size of the
fish and the time of day caught. The

information submitted is needed for the
management of the fisheries. This action
seeks to renew Paperwork Reduction
Act (PRA) clearance for this collection.

Affected Public: Business or other for-
profit organizations; individuals or
households; State, Local or Tribal
Government.

Frequency: Monthly and on occasion.

Respondent’s Obligation: Required to
obtain or retain benefits.

OMB Desk Officer: David Rostker,
(202) 395-3897.

Copies of the above information
collection proposal can be obtained by
calling or writing Diana Hynek,
Departmental Paperwork Clearance
Officer, (202) 482—0266, Department of
Commerce, Room 6625, 14th and
Constitution Avenue, NW., Washington,
DC 20230 (or via the Internet at
dHynek@doc.gov).

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to David Rostker, OMB Desk
Officer, FAX number (202) 395-7285, or
David_Rostker@omb.eop.gov.

Dated: July 15, 2005.
Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 05-14326 Filed 7-20-05; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

Economics and Statistics
Administration

Performance Review Board
Membership

SUMMARY: Below is a listing of
individuals who are eligible to serve on
the Performance Review Board in
accordance with the Economics and
Statistics Administration’s Senior
Executive Service and Senior
Professional Performance Management
Systems:

Hermann Habermann; Shirin A. Ahmed;
Teresa Angueira; William G. Bostic, Jr.;
Stephanie Brown; Howard Hogan; Nancy M.
Gordon; Arnold A. Jackson; Theodore A.
Johnson; Ruth Ann Killion; Bob LaMacchia;
Michael J. Longini; Thomas L. Mesenbourg;
C. Harvey Monk; Andrew H. Moxam; Walter
C. Odom, Jr.; Marvin D. Raines; Brain
Monaghan; Rajendra P. Singh; Ricard W.
Swartz; Alan R. Tupek; Preston J. Waite;
Mark E. Wallace; Daniel H. Weinberg; Ewen
M. Wilson; Tommy Wright; Robert Fay III;
William Bell; Elizabeth Martin; Paul Friday;
David Findley; J. Steven Landefeld; Dennis J.
Fixler; Ralph H. Kozlow; Alan C. Lorish;
Rosemary D. Marcus; Brent R. Moulton;
Sumiye O. Okubo; John W. Ruser; James K.
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White; Susan Offutt; Jane Molloy; Suzette
Kern; Carl Cox; Keith Hall and Elizabeth R.
Anderson.

FOR FURTHER INFORMATION CONTACT:

Nancy Osborn, (301) 763—-3727.
Dated: July 13, 2005.

James K. White,

Associate Under Secretary for Management,
Chair, Performance Review Board.

[FR Doc. 05-14411 Filed 7-20-05; 8:45 am]
BILLING CODE 3510-BS-P

DEPARTMENT OF COMMERCE
Bureau of Industry and Security

Technical Advisory Committees;
Notice of Recruitment of Private-Sector
Members

SUMMARY: Six Technical Advisory
Committees (TACs) advise the
Department of Commerce on the
technical parameters for export controls
applicable to dual-use commodities and
technology and on the administration of
those controls. The TACs are composed
of representatives from industry and
Government representing diverse points
of view on the concerns of the exporting
community. Industry representatives are
selected from firms producing a broad
range of goods, technologies, and
software presently controlled for
national security, non-proliferation,
foreign policy, and short supply reasons
or that are proposed for such controls,
balanced to the extent possible among
large and small firms.

TAC members are appointed by the
Secretary of Commerce and serve terms
of not more than four consecutive years.
The membership reflects the
Department’s commitment to attaining
balance and diversity. TAC members
must obtain secret-level clearances prior
to appointment. These clearances are
necessary so that members may be
permitted access to the classified
information needed to formulate
recommendations to the Department of
Commerce. Each TAC meets
approximately 4 times per year.
Members of the Committees will not be
compensated for their services.

The six TACs are responsible for
advising the Department of Commerce
on the technical parameters for export
controls and the administration of those
controls within the following areas:
Information Systems TAC: Control List
Categories 3 (electronics), 4 (computers),
and 5 (telecommunications and
information security); Materials TAC:
Control List Category 1 (materials,
chemicals, microorganisms, and toxins);
Materials Processing Equipment TAC:
Control List Category 2 (materials

processing); Regulations and Procedures
TAC: the Export Administration
Regulations (EAR) and procedures for
implementing the EAR; Sensors and
Instrumentation TAC: Control List
Category 6 (sensors and lasers);
Transportation and Related Equipment
TAC: Control List Categories 7
(navigation and avionics), 8 (marine),
and 9 (propulsion systems, space
vehicles, and related equipment). To
respond to this recruitment notice,
please send a copy of your resume to
Ms. Yvette Springer at
Yspringer@bis.doc.gov.

Deadline: This Notice of Recruitment
will be open for one year from its date
of publication in the Federal Register.
FOR FURTHER INFORMATION CONTACT: Ms.
Yvette Springer on (202) 482—4814.

Dated: July 14, 2005.
Yvette Springer,
Committee Liaison Officer.
[FR Doc. 05—-14415 Filed 7—20-05; 8:45 am]
BILLING CODE 3510-JT-M

DEPARTMENT OF COMMERCE
Bureau of Industry and Security

Materials Technical Advisory
committee; Notice of Open Meeting

The Materials Technical Advisory
Committee (MTAC) will meet on August
4, 2005, 10:30 a.m., in the Herbert C.
Hoover Building, Room 3884, 14th
Street between Constitution &
Pennsylvania Avenues, NW.,
Washington, DC. The Committee
advises the Office of the Assistant
Secretary for Export Administration
with respect to technical questions that
affect the level of export controls
applicable to advanced materials and
related technology.

Agenda

1. Opening remarks and introductions.

2. Ambassador Don Mahley: Briefing on
status of the Biological Weapons
Convention (BWC) and codes of
conduct discussions recently held in
Geneva.

3. Report on status of addition of select
agents list to the Commerce
Commodity Control List (CCL).

4. Selection of date for next meeting.
The meeting will be open to the

public and a limited number of seats

will be available. Reservations are not
accepted. To the extent that time
permits, members of the public may
present oral statements to the

Committee. Written statements may be

submitted at any time before or after the

meeting. However, to facilitate
distribution of public presentation

materials to Committee members, the
Committee suggests that presenters
forward the public presentation
materials to Yvette Springer at
Yspringer@bis.doc.gov.

For more information contact Yvette
Springer on (202) 482—4814.

Dated: July 14, 2005.
Yvette Springer,
Committee Liaison Officer.
[FR Doc. 05-14413 Filed 7-20-05; 8:45 am]
BILLING CODE 3510-JT-M

DEPARTMENT OF COMMERCE
Bureau of Industry and Security

President’s Export Council;
Subcommittee on Export
Administration; Notice of Partially
Closed Meeting

The President’s Export Council
Subcommittee on Export
Administration (PECSEA) will meet on
September 22, 2005, 10 a.m., at the U.S.
Department of Commerce, Herbert C.
Hoover Building, Room 4832, 14th
Street between Pennsylvania and
Constitution Avenues, NW.,
Washington, DC. The PECSEA provides
advice on matters pertinent to those
portions of the Export Administration
Act, as amended, that deal with United
States policies of encouraging trade with
all countries with which the United
States has diplomatic or trading
relations and of controlling trade for
national security and foreign policy
reasons.

Public Session

1. Opening remarks by the Chairman.

2. Bureau of Industry and Security (BIS)
and Export Administration update.

3. Export Enforcement update.

4. Presentation of papers or comments
by the public.

Closed Session

5. Discussion of matters properly
classified under Executive order
12958, dealing with the U.S. export
control program and strategic criteria
related thereto.

A limited number of seats will be
available for the public session.
Reservations are not accepted. To the
extent time permits, members of the
public may present oral statements to
the PECSEA. Written statements may be
submitted at any time before or after the
meeting. However, to facilitate
distribution of public presentation
materials to PECSEA members, the
PECSEA suggests that public
presentation materials or comments be
forwarded before the meeting to Ms.
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ACTION: Notice of initiation of
antidumping and countervailing duty
administrative reviews and request for
revocation in part.

Yvette Springer at
Yspringer@bis.doc.gov.

A Notice of Determination to close
meetings, or portions of meetings, of the

PECSEA to the pubic on the basis of 5
U.S.C. 552b(c) was approved on October
8, 2003, in accordance with the Federal
Advisory Committee Act.

For more information, call Ms.
Springer on (202) 482—4814.

Dated: July 13, 2005.
Matthew S. Borman,

Deputy Assistant Secretary for Export
Administration.

[FR Doc. 05-14414 Filed 7—20-05; 8:45 am)]
BILLING CODE 3510-JT-M

SUMMARY: The Department of Commerce
has received requests to conduct
administrative reviews of various
antidumping and countervailing duty
orders and findings with June
anniversary dates. In accordance with
the Department’s regulations, we are
initiating those administrative reviews.
The Department also received a request
to revoke one antidumping duty order
in part.

EFFECTIVE DATE: July 21, 2005.

FOR FURTHER INFORMATION CONTACT:
Holly Kuga, Office of AD/CVD
Operations, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, NW.,
Washington, DC 20230, telephone: (202)
482—-4737.

SUPPLEMENTARY INFORMATION:

DEPARTMENT OF COMMERCE
International Trade Administration

Initiation of Antidumping and
Countervailing Duty Administrative
Reviews and Request for Revocation
in Part

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

Background

The Department has received timely
requests, in accordance with 19 CFR
351.213(b)(2002), for administrative
reviews of various antidumping and
countervailing duty orders and findings
with June anniversary dates. The
Department also received timely
requests to revoke in part the
antidumping duty order on Tapered
Roller Bearings and Parts Thereof,
Finished and Unfinished, from the
People’s Republic of China.

Initiation of Reviews

In accordance with section 19 CFR
351.221(c)(1)(i), we are initiating
administrative reviews of the following
antidumping and countervailing duty
orders and findings. We intend to issue
the final results of these reviews not
later than June 30, 2006.

Period to be reviewed

Antidumping duty proceedings

Japan: Certain Large Diameter Carbon and Alloy Seamless Standard, Line and Pressure Pipe, A-588—850

JFE Stell Corporation

Nippon Steel Corporation

NKK Tubes

Sumitomo Metal Industries, Ltd.

Japan: Certain Hot-Rolled Carbon Steel Flat Products, A—588—846 ...........ccccceiiiiiiiieniiiieaeniieeeae

Kawasaki Steel Corporation
JFE Steel Corp.

Taiwan: Carbon Steel Plate, A—583—080 .........cccccurriieeiiiiiiiiee e ee e e e eecerre e e e e e esrarreeeeeeaearreeeeeas

China Steel Corporation

Taiwan: Certain Stainless Steel Butt-Weld Pipe Fittings, A=583—-816 ..........cccccvvirieriniieniieeneniee

Censor International Corporation

Liang Feng Stainless Steel Fitting Co., Ltd.
PFP Taiwan Co., Ltd.

Ta Chen Stainless Steel Pipe Co., Ltd.
Tru-Flow Industrial Co., Ltd.

The People’s Republic of China: Folding Metal Tables and Chairs ', A-570-868 ...........ccccevueennee.

Anji Jiu Zhou Machinery Co., Ltd.

Feili Furniture Development Limited Quanzhou City

Feili Furniture Development Co., Ltd.

Feili Group (Fujian) Co., Ltd.

Feili (Fujian) Co., Ltd.

New-Tec Integration (Xiamen) Co., Ltd.

Xiamen Zehui Industry Trade Co.

Yixiang Blow Mold Yuyao Co., Ltd.
Tapered Roller Bearings 2, A-570-601

Cina National Machinery Import & Export Corp.

Chin Jun Industrial Ltd.

Peer Bearing Company-Changshan

Weihai Machinery Holding (Group) Company Ltd.

Yantai Timken Company Limited

Zhejiang Machinery Import & Export Corp.

06/01/04-05/31/05

06/01/04—-05/31/05

06/01/04—-05/31/05

06/01/04-05/31/05

06/01/04—-05/31/05

06/01/04—-05/31/05

11f one of the above named companies does not qualify for a separate rate, all other exporters of folding metal tables and chairs from the Peo-
ple’s Republic of China who have not qualified for a separate rate are deemed to be covered by this review as part of the single PRC entity of

which the named exporter is a part.

2|f one of the above named companies does not qualify for a separate rate, all other exporters of tapered roller bearings from the People’s
Republic of China who have not qualified for a separate rate are deemed to be covered by this review as part of the single PRC entity of which

the named exporter is a part.
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Countervailing Duty Proceedings
None.

Suspension Agreements

None.

During any administrative review
covering all or part of a period falling
between the first and second or third
and fourth anniversary of the
publication of an antidumping duty
order under § 351.211 or a
determination under § 351.218(f)(4) to
continue an order or suspended
investigation (after sunset review), the
Secretary, if requested by a domestic
interested party within 30 days of the
date of publication of the notice of
initiation of the review, will determine,
consist with FAG Italia v. United States,
291 F.3d 806 (Fed. Cir. 2002), as
appropriate, whether antidumping
duties have been absorbed by an
exporter or producer subject to the
review if the subject merchandise is
sold in the United States through an
importer that is affiliated with such
exporter or producer. The request must
include the name(s) of the exporter or
producer for which the inquiry is
requested.

Interested parties must submit
applications for disclosure under
administrative protective orders in
accordance with 19 CFR 351.305.

These initiations and this notice are
in accordance with section 751(a) of the
Tariff Act of 1930, as amended (19
U.S.C. 1675(a)), and 19 CFR
351.221(c)(1)({).

Dated: July 15, 2005.

Holly A. Kuga,

Senior Office Director, AD/CVD Operations,
Office 4 for Import Administration.

[FR Doc. 05-14454 Filed 7—20-05; 8:45 am|]
BILLING CODE 3510-DS-M

DEPARTMENT OF COMMERCE

International Trade Administration
[A-549-812]

Furfuryl Alcohol from Thailand:
Preliminary Results of Antidumping
Duty Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.
SUMMARY: The Department of Commerce
is conducting an administrative review
of the antidumping duty order on
furfuryl alcohol from Thailand. The
period of review is July 1, 2003, through
June 30, 2004. This review covers
imports of furfuryl alcohol from one
producer/exporter.

We preliminarily determine that sales
of subject merchandise have not been

made at less than normal value. If these
preliminary results are adopted in our
final results, we will instruct U.S.
Customs and Border Protection to
liquidate entries of furfuryl alcohol from
Indorama Chemicals (Thailand) Ltd.
without regard to antidumping duties.
We invite interested parties to comment
on these preliminary results. We will
issue the final results not later than 120
days from the date of publication of this
notice.

EFFECTIVE DATE: ]uly 21, 2005.

FOR FURTHER INFORMATION CONTACT:
Andrew Smith, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, NW,
Washington, DC 20230; telephone: (202)
482-1276.

SUPPLEMENTARY INFORMATION:

Background

On July 25, 1995, the Department
published an antidumping duty order
on furfuryl alcohol from Thailand. See
Furfuryl Alcohol from Thailand: Notice
of Amended Final Antidumping Duty
Determination and Order, 60 FR 38035
(July 25, 1995). On December 12, 2002,
the Department published the final
results of the first administrative review
of the antidumping duty order on
furfuryl alcohol from Thailand. See
Furfuryl Alcohol from Thailand: Notice
of Final Results of Antidumping
Administrative Review, 67 FR 76380
(December 12, 2002) (“FA First
Review”).

On July 1, 2004, the Department
published its Antidumping or
Countervailing Duty Order, Finding, or
Suspended Investigation; Opportunity
to Request Administrative Review, 69
FR 39903 (July 1, 2004). On July 29,
2004, Penn Specialty Chemicals, Inc.
(“petitioner”’) requested that the
Department conduct an administrative
review of Indorama Chemicals
(Thailand), Ltd. (“IRCT”’), a producer
and exporter of furfuryl alcohol from
Thailand.

In accordance with 19 CFR
351.221(b)(1), we published a notice of
initiation of this antidumping duty
administrative review on August 30,
2004. See Notice of Initiation of
Antidumping and Countervailing Duty
Administrative Reviews, 69 FR 52857
(August 30, 2004). The period of review
(“POR”) is July 1, 2003, through June
30, 2004.

An antidumping duty questionnaire
was sent to IRCT on September 10,
2004. We received a timely response
from IRCT on October 17, 2004. On
November 11, 2004, the petitioner
submitted an allegation that IRCT made

sales of the subject merchandise below
the cost of production and requested
that the Department initiate a sales—
below-cost investigation. On November
12, 2004, IRCT submitted comments on
the petitioner’s allegations. On
November 18, 2004, the petitioner
submitted rebuttal comments on IRCT’s
original comments.

We issued a supplemental
questionnaire regarding IRCT’s
responses to sections A, B, and C of the
Department’s original questionnaire on
December 8, 2004. On December 9,
2004, the Department initiated a sales
below cost investigation of IRCT. See
December 9, 2004, Memorandum from
Team to Susan Kuhbach entitled
“Allegation of Sales Below the Cost of
Production for Indorama Chemicals
(Thailand), Inc., “which is in the
Department’s Central Records Unit,
located in Room B—-099 of the main
Department building (“CRU”’). We
received a timely response from IRCT to
the Department’s December 8, 2004,
supplemental questionnaire on
December 22, 2004.

We received IRCT’s response to the
Department’s cost questionnaire on
January 18, 2005. We issued an
additional supplemental questionnaire
on February 10, 2005. On February 14,
2005, in accordance with section
751(a)(3)(A) of the Tariff Act of 1930, as
amended (“the Act”), we published a
notice extending the time limit for the
completion of the preliminary results in
this case by 31 days (i.e., until no later
than May 4, 2005). See 70 FR 7469. We
received a timely response to the second
supplemental questionnaire from IRCT
on February 22, 2005. On March 17,
2005, the petitioner submitted
comments on IRCT’s response to the
Department’s second supplemental
questionnaire. On April 8, 2005, we
issued a third supplemental
questionnaire to IRCT. On April 18,
2005, in accordance with section
751(a)(3)(A) of the Act, we published a
notice extending the time limit for the
completion of the preliminary results in
this case by 88 days (i.e., until no later
than August 1, 2005). See 70 FR 20103.
On April 22, 2005, we received a timely
response from IRCT to the Department’s
April 8, 2005, supplemental
questionnaire. We issued a fourth
supplemental questionnaire to IRCT on
June 6, 2005. We received a timely
response on the fourth supplemental
questionnaire from IRCT on June 14,
2005.

Scope of the Order

The merchandise covered by this
order is furfuryl alcohol
(C4H30OCH20H). Furfuryl alcohol is a
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primary alcohol, and is colorless or pale
yellow in appearance. It is used in the
manufacture of resins and as a wetting
agent and solvent for coating resins,
nitrocellulose, cellulose acetate, and
other soluble dyes.

The product subject to this order is
classifiable under subheading
2932.13.00 of the Harmonized Tariff
Schedule of the United States (HTSUS).
Although the HTSUS subheading is
provided for convenience and customs
purposes, our written description of the
scope of this proceeding is dispositive.

Fair Value Comparisons

To determine whether sales of
furfuryl alcohol by IRCT to the United
States were made at less than normal
value (“NV”’), we compared the export
price (“EP”) to NV, as described in the
“Export Price” and ‘“Normal Value”
sections of this notice, below.

Pursuant to section 777A(d)(2) of the
Act, we compared the EPs of individual
U.S. transactions to the weighted—
average sales prices of the foreign like
product, where there were sales made in
the ordinary course of trade, as
discussed in the “Normal Value”
section of this notice.

Product Comparisons

In accordance with section 771(16) of
the Act, we considered all products
produced by IRCT covered by the
description in the “Scope of the Order”
section, above, to be foreign like
products for purposes of determining
appropriate product comparisons to
U.S. sales. In making product
comparisons, consistent with the Notice
of Final Determination of Sales at Less
Than Fair Value: Furfuryl Alcohol from
Thailand: Final Determination of Sales
at Less Than Fair Value, 60 FR 22557
(May 8, 1995) and Furfuryl Alcohol from
Thailand: Notice of Amended Final
Antidumping Duty Determination and
Order, 60 FR 38035 (July 25, 1995)
(collectively “LTFV Final”), we
matched foreign like products based on
the physical characteristics reported by
IRCT.

Export Price

We calculated EP in accordance with
section 772(a) of the Act because the
merchandise was sold to the first
unaffiliated purchaser in the United
States prior to importation by the
exporter or producer outside the United
States and because constructed export
price methodology was not otherwise
warranted. We based EP on the packed
delivered, freight—on-board, cash—in-
freight, or the delivery—duty paid price
to unaffiliated purchasers in the United
States. We made deductions from the

starting price for movement expenses in
accordance with section 772(c)(2)(A) of
the Act. These deductions included
foreign inland freight, country of
manufacture inland insurance,
brokerage and handling, international
freight, and marine insurance.

It is normally the Department’s
practice to confirm that the duty
drawback adjustment claimed by the
respondent meets the Department’s
two—pronged criteria for determining
whether the duty drawback adjustment
is appropriate. We have determined that
only one of the reported inputs used in
the production of furfuryl alcohol meets
the two—pronged criteria. Therefore, we
made an adjustment to the starting price
for duty drawback to account for import
duties paid on the importation of a
single input used in the production of
the subject merchandise. For an in—
depth explanation of these changes, see
Memorandum from Case Analyst to File,
“Preliminary Results Calculation
Memorandum for Indorama Chemicals
(Thailand) Ltd.,” (“Prelim Calc Memo”’)
dated August 1, 2005, available in the
Department’s CRU.

Normal Value

A. Home Market Viability

In order to determine whether there
was a sufficient volume of sales in the
home market to serve as a viable basis
for calculating NV, we compared the
volume of IRCT’s home market sales of
the foreign like product to the volume
of its U.S. sales of the subject
merchandise, in accordance with 19
CFR 351.404(b)(2) of the Department’s
regulations. Because IRCT’s aggregate
volume of home market sales of the
foreign like product was greater than
five percent of its aggregate volume of
U.S. sales for the subject merchandise,
we determined that the home market
was viable.
B. Cost of Production

As discussed in the “Background”
section above there were reasonable
grounds to believe or suspect that IRCT
made sales of the subject merchandise
in its comparison market at prices below
the cost of production (“COP”), as
provided by section 773(b)(2)(A)(ii) of
the Act. Therefore, pursuant to section
773(b)(1) of the Act, we requested that
IRCT respond to section D, the cost of
production/constructed value section of
the questionnaire.

We conducted the COP analysis as
described below:
1. Calculation of COP

In accordance with section 773(b)(3)
of the Act, we calculated COP based on
the sum of IRCT’s cost of materials and
fabrication for the foreign like product,
plus amounts for general and

administrative expenses (“G&A”),
interest expenses, and home market
packing costs. We relied on the COP
information provided by IRCT, except in
the following instances.

IRCT reported that it did not include
in its calculated G&A the cost IRCT
incurred for the depreciation of certain
assets. It is the Department’s normal
practice to include the depreciation
figure for assets in a company’s reported
G&A expenses if these assets relate to
the general operations of the company.
Therefore, we have recalculated IRCT’s
reported G&A expenses to include these
costs. See Prelim Calc Memo.

2. Test of Home Market Sales Prices

On a product-specific basis, we
compared the adjusted weighted—
average COP to the home market sales
of the foreign like product during the
POR, as required under section 773(b) of
the Act, in order to determine whether
the sales prices were below the COP.
The prices were exclusive of any
applicable movement charges or
indirect selling expenses. In
determining whether to disregard home
market sales made at prices below the
COP, we examined, in accordance with
sections 773(b)(1)(A) of the Act, whether
such sales were made (1) within an
extended period of time in substantial
quantities, and (2) at prices which did
not permit the recovery of all costs
within a reasonable period of time.

3. Results of the COP Test

Pursuant to section 773(b)(1) of the
Act, where less than 20 percent of the
respondent’s sales of a given product are
made at prices below the COP, we do
not disregard any below—cost sales of
that product because we determine that
in such instances the below—cost sales
were not made in “substantial
quantities.” Where 20 percent or more
of a respondent’s sales of a given
product are at prices less than the COP,
we determine that in such instances the
below cost sales represent ‘“‘substantial
quantities”” within an extended period
of time in accordance with section
773(b)(1)(A) of the Act. In such cases,
we also determine whether such sales
are made at prices which would not
permit recovery of all costs within a
reasonable period of time, in accordance
with section 773(b)(1)(B) of the Act.

We found that, for all products, less
than 20 percent of the comparison
market sales were at prices less than the
COP. Therefore, we did not disregard
any home market sales in determining
NV, in accordance with section
773(b)(1).

C. Level of Trade

Section 773(a)(1)(B)(i) of the Act
states that, to the extent practicable, the
Department will calculate NV based on
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sales at the same level of trade (“LOT”)
as the EP. Sales are made at different
LOTs if they are made at different
marketing stages (or their equivalent).
See 19 CFR 351.412(c)(2). Substantial
differences in selling activities are a
necessary, but not sufficient, condition
for determining that there is a difference
in the stages of marketing. Id.; see also
Notice of Final Determination of Sales
at Less Than Fair Value: Certain Cut-to-
Length Carbon Steel Plate From South
Africa, 62 FR 61731, 61732 (November
19, 1997). In order to determine whether
the comparison sales were at different
stages in the marketing process than the
U.S. sales, we reviewed the distribution
system in each market (i.e., the “chain
of distribution”),! including selling
functions,? class of customer (‘“‘customer
category”’), and the level of selling
expenses for each sale.

Pursuant to section 773(a)(1)(B)(i) of
the Act, in identifying levels of trade for
EP and comparison market sales, we
consider the starting prices before any
adjustments. See Micron Technology,
Inc. v. United States, et. al., 243 F. 3d
1301, 1314—1315 (Fed. Cir. 2001)
(affirming this methodology).

When the Department is unable to
match U.S. EP sales to sales of the
foreign like product in the comparison
market at the same LOT as the EP, the
Department may compare the U.S. sale
to sales at a different LOT in the
comparison market. In comparing EP
sales to a different LOT in the
comparison market, where available
data make it practical, we make a LOT
adjustment under section 773(a)(7)(A) of
the Act.

IRCT reported one level of trade in the
home market and one level of trade in
the U.S. market. IRCT reported making
sales only to end—users in the home
market. In the United States, IRCT
reported that it made sales to a trading
company. We examined the information
IRCT reported regarding its marketing
process for making the reported
comparison market and U.S. sales,
including the type and level of selling
activities performed and customer
categories. Specifically, we considered
the extent to which sales process, freight

1The marketing process in the United States and
comparison market begins with the producer and
extends to the sale to the final user or consumer.
The chain of distribution between the two may have
many or few links, and the respondent’s sales occur
somewhere along this chain.

2 Selling functions associated with a particular
chain of distribution help us to evaluate the level(s)
of trade in a particular market. For purposes of
these preliminary results, we have organized the
common selling functions into four major
categories: sales process and marketing support,
freight and delivery, inventory and warehousing,
and quality assurance/warranty services.

services, warehouse/inventory
maintenance, and warranty services
varied with respect to the different
customer categories (i.e., distributors
and end users). Based on our analysis,
we found that the single level of trade
in the United States is identical to the
single level of trade in the comparison
market. Thus, we preliminarily find that
a LOT adjustment for IRCT is not
warranted.

D. Calculation of Normal Value Based
on Comparison Market Prices

We calculated NV based on the
delivered prices to unaffiliated
customers or prices to affiliated
customers that we determined to be at
arm’s length. In accordance with section
773(a)(6)(B)(ii) of the Act, we made
deductions for inland freight and inland
insurance.

Furthermore, where appropriate, we
made adjustments for differences in
circumstances of sale (“COS”) in
accordance with section 773(a)(6)(C)(iii)
of the Act and 19 CFR 351.410 by
deducting direct selling expenses
incurred on comparison market sales
(credit expenses), and adding U.S. direct
selling expenses (credit expenses). We
deducted home market packing costs
and added U.S. packing costs in
accordance with section 773(a)(6)(A)
and (B) of the Act.

Preliminary Results of the Review

We preliminarily find that the
following dumping margin exists for the
period July 1, 2003, through June 30,
2004.

Manufacturer/Exporter Margin

Indorama Chemicals (Thailand) Ltd. 0.00

Assessment Rates

Upon completion of this
administrative review, the Department
will determine, and U.S. Customs and
Border Protection (“‘CBP’’) shall assess,
antidumping duties on all appropriate
entries. Pursuant to 19 CFR 351.212(b),
the Department calculates an
assessment rate for each importer (or
customer) of the subject merchandise.
Upon issuance of the final results of this
administrative review, if any importer
(or customer)-specific assessment rates
calculated in the final results are above
de minimis (i.e., at or above 0.5 percent),
the Department will issue appraisement
instructions directly to CBP to assess
antidumping duties on appropriate
entries.

The Department will issue
appropriate assessment instructions
directly to CBP within 15 days of
publication of the final results of this
review.

Cash Deposit Rates

The following deposit requirements
will be effective upon completion of the
final results of this administrative
review for all shipments of furfuryl
alcohol from Thailand entered, or
withdrawn from warehouse, for
consumption on or after the publication
date of the final results of this
administrative review, as provided by
section 751(a)(1) of the Act: (1) the cash
deposit rates for the reviewed company
will be the rate established in the final
results of this administrative review
(except no cash deposit will be required
if its weighted—average margin is de
minimis, i.e., less than 0.5 percent); (2)
for previously reviewed or investigated
companies not covered in this review,
the cash deposit rate will continue to be
the company—specific rate published for
the most recent period; (3) if the
exporter is not a firm covered in this
review, a prior review, or the original
investigation, but the manufacturer is,
the cash deposit rate will be the rate
established for the most recent period
for the manufacturer of the
merchandise; and (4) if neither the
exporter nor the manufacturer is a firm
covered in this review, any prior review,
or the original less than fair value
investigation, the cash deposit rate will
be 7.82 percent, the ““all others” rate
established in the LTFV Final.

Public Comment

Any interested party may request a
hearing within 30 days of publication of
this notice. A hearing, if requested, will
be 37 days after the publication of this
notice, or the first business day
thereafter. Issues raised in the hearing
will be limited to those raised in the
case and rebuttal briefs. Interested
parties may submit case briefs within 30
days of the date of publication of this
notice. Rebuttal briefs, which must be
limited to issues raised in the case
briefs, may be filed not later than 35
days after the date of publication of this
notice. Parties who submit case briefs or
rebuttal briefs in this proceeding are
requested to submit with each argument
(1) a statement of the issue and (2) a
brief summary of the argument with an
electronic version included.

The Department will issue the final
results of this administrative review,
including the results of its analysis of
issues raised in any such written briefs
or hearing, within 120 days of
publication of these preliminary results.

Notification to Importers

This notice also serves as a
preliminary reminder to importers of
their responsibility under 19 CFR
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351.402(f) to file a certificate regarding
the reimbursement of antidumping
duties prior to liquidation of the
relevant entries during this review
period. Failure to comply with this
requirement could result in the
Secretary’s presumption that
reimbursement of antidumping duties
occurred and the subsequent assessment
of double antidumping duties.

We are issuing and publishing these
results in accordance with sections
751(a)(1) and 777(i)(1) of the Act.

Dated: July 15, 2005.
Susan Kuhbach,

Acting Assistant Secretary for Import
Administration.

[FR Doc. E5-3905 Filed 7—20-05; 8:45 am]|
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-863]

Honey from the People’s Republic of
China: Notice of Partial Rescission of
Antidumping Duty Administrative
Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: On January 31, 2005, the
Department of Commerce (the
Department) published in the Federal
Register (70 FR 4818) a notice
announcing the initiation of the
administrative review of the
antidumping duty order on honey from
the People’s Republic of China (PRC).
The period of review (POR) is December
1, 2003, to November 30, 2004. On June
22, 2005, petitioners and Wuhan Bee
Healthy Co., Ltd. (Wuhan Bee)
withdrew their requests for an
administrative review of Wuhan Bee.
This review is now being rescinded for
Wuhan Bee.

EFFECTIVE DATE: July 21, 2005.

FOR FURTHER INFORMATION CONTACT:
Anya Naschak or Kristina Boughton,
AD/CVD Operations, Office 9, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW, Washington, DC 20230;
telephone; (202) 482—-6375 and (202)
482-8173, respectively.
SUPPLEMENTARY INFORMATION:

Background

On December 10, 2001, the
Department of Commerce published in
the Federal Register an antidumping
duty order covering honey from the
PRC. See Notice of Amended Final

Determination of Sales at Less Than
Fair Value and Antidumping Duty
Order; Honey from the People’s
Republic of China, 66 FR 63670
(December 10, 2001). On December 1,
2004, the Department published a
Notice of Opportunity to Request an
Administrative Review of Antidumping
or Countervailing Duty Order, Finding,
or Suspended Investigation, 69 FR
69889. On December 30, 2004, the
American Honey Producers Association
and the Sioux Honey Association
(collectively, petitioners), requested, in
accordance with section 351.213(b) of
the Department’s regulations, an
administrative review of the
antidumping duty order on honey from
the PRC for 19 companies covering the
period December 1, 2003, through
November 30, 2004. On December 30,
2004, and January 3, 2005, nine Chinese
companies requested an administrative
review of their respective companies.
The Department notes that petitioners’
request covered these nine companies as
well.

On January 31, 2005, the Department
initiated an administrative review of 19
Chinese companies. See Initiation of
Antidumping and Countervailing Duty
Administrative Reviews and Request for
Revocation in Part, 70 FR 4818 (January
31, 2005). On March 29, 2005, the
Department rescinded this review with
respect to seven companies because
petitioners, the only party to request a
review for these companies, withdrew
their request for review. See Notice of
Partial Rescission of Antidumping Duty
Administrative Review: Honey from the
People’s Republic of China, 70 FR 15836
(March 29, 2005).

On May 25, 2005, the Department
rescinded this review with respect to
Anhui Native Produce Import and
Export Corp. and Inner Mongolia
Autonomous Region Native Produce
and Animal By—Products Import and
Export Corporation because petitioners,
the only party to request a review for
these companies, withdrew their request
for review. See Honey from the People’s
Republic of China: Notice of Partial
Rescission of Antidumping Duty
Administrative Review, 70 FR 30082
(May 25, 2005).

On June 22, 2005, petitioners filed a
letter withdrawing their request for
review of Wuhan Bee (respondent), and
on the same day, respondent also filed
a letter withdrawing its request for an
administrative review. Both parties
originally requested a review of Wuhan
Bee and both parties requested that the
Department withdraw the review
despite the request coming after the 90—
day withdrawal period because both
parties have withdrawn their original

requests for review and because the
Department has not yet committed
substantial resources to reviewing
Wuhan Bee. Further, both parties stated
that the Department may rescind a
review after the 90—day deadline,
according to its regulations, when it
determines it is reasonable. Respondent
further noted that there are no other
Wuhan Bee importers or other
interested parties that could pose any
valid objection to the rescission of the
review.

Rescission of Review

The applicable regulation, 19 CFR
351.213(d)(1), states that if a party that
requested an administrative review
withdraws the request within 90 days of
the publication of the notice of
initiation of the requested review, the
Secretary will rescind the review. It
further states that the Secretary may
extend this time limit if the Secretary
finds it reasonable to do so. Although
petitioners and respondent withdrew
their review requests with respect to
Wuhan Bee after the 90—day deadline,
the Department finds it reasonable to
extend the deadline for parties to
withdraw their request for review with
respect to Wuhan Bee in accordance
with 19 CFR 351.213(d)(1). The
Department finds it reasonable to extend
the withdrawal deadline with respect to
Wuhan Bee because the Department has
not yet committed substantial resources
to reviewing Wuhan Bee in the instant
review and because both parties who
requested the review have subsequently
withdrawn their requests. Therefore, we
are partially rescinding this review of
the antidumping duty order on honey
from the PRC covering the period
December 1, 2003, through November
30, 2004, with respect to Wuhan Bee.

Assessment

The Department will instruct U.S.
Customs and Border Protection (“CBP”’)
to assess antidumping duties on all
appropriate entries. For those
companies for which this review is
rescinded, antidumping duties shall be
assessed at rates equal to the cash
deposit of estimated antidumping duties
required at the time of entry, or
withdrawal from warehouse, for
consumption, in accordance with 19
CFR 351.212(c)(1)(i). The Department
will issue appropriate assessment
instructions directly to CBP within 15
days of publication of this notice.

Notification of Interested Parties

This notice serves as a final reminder
to importers of their responsibility
under 19 CFR 351.402(f)(2) to file a
certificate regarding the reimbursement
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of antidumping duties prior to
liquidation of the relevant entries
during this review period. Failure to
comply with this requirement could
result in the Secretary’s presumption
that reimbursement of the antidumping
duties occurred and the subsequent
assessment of double antidumping
duties.

This notice also serves as a reminder
to parties subject to administrative
protective orders (“APQOs”’) of their
responsibility concerning the return or
destruction of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305, which continues
to govern business proprietary
information in this segment of the
proceeding. Timely written notification
of the return/destruction of APO
materials or conversion to judicial
protective order is hereby requested.
Failure to comply with the regulations
and terms of an APO is a violation that
is subject to sanction.

This notice is issued and published in
accordance with sections 751 and 777(i)
of the Act and 19 CFR 351.213(d)(4).

Dated: July 14, 2005.
Susan H. Kuhbach,

Acting Deputy Assistant Secretary for Import
Administration.

[FR Doc. E5-3909 Filed 7-20-05; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-863]

Honey from the People’s Republic of
China: Notice of Extension of Time
Limit for Preliminary Results of
Antidumping Duty Administrative
Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

EFFECTIVE DATE: July 21, 2005.

FOR FURTHER INFORMATION CONTACT:
Anya Naschak or Kristina Boughton,
AD/CVD Operations, Office 9, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW, Washington, DC 20230;
telephone; (202) 482—-6375 and (202)
482-8173, respectively.
SUPPLEMENTARY INFORMATION:

Background

On December 10, 2001, the
Department of Commerce (the
Department) published in the Federal
Register an antidumping duty order
covering honey from the PRC. See

Notice of Amended Final Determination
of Sales at Less Than Fair Value and
Antidumping Duty Order; Honey from
the People’s Republic of China, 66 FR
63670 (December 10, 2001). On
December 1, 2004, the Department
published a Notice of Opportunity to
Request an Administrative Review of
Antidumping or Countervailing Duty
Order, Finding, or Suspended
Investigation, 69 FR 69889. On
December 30, 2004, the American
Honey Producers Association and the
Sioux Honey Association (collectively,
petitioners), requested, in accordance
with section 351.213(b) of the
Department’s regulations, an
administrative review of the
antidumping duty order on honey from
the PRC for 19 companies? covering the
period December 1, 2003, through
November 30, 2004. On December 30,
2004, and January 3, 2005, nine Chinese
companies requested an administrative
review of their respective companies.
The Department notes that petitioners’
request covered these nine companies as
well.

On January 31, 2005, the Department
initiated an administrative review of 19
Chinese companies. See Initiation of
Antidumping and Countervailing Duty
Administrative Reviews and Request for
Revocation in Part, 70 FR 4818 (January
31, 2005). On March 29, 2005, the
Department rescinded this review with
respect to seven companies because
petitioners, the only party to have
requested a review for these companies,
withdrew their request. See Notice of
Partial Rescission of Antidumping Duty
Administrative Review: Honey from the
People’s Republic of China, 70 FR 15836
(March 29, 2005).

On April 28, 2005, petitioners
withdrew their request for review of
Anhui Native Produce Import and
Export Corp. (Anhui Native) and on
April 29, 2005, petitioners withdrew
their request for review of Inner
Mongolia Autonomous Region Native
Produce and Animal By—Products
Import and Export Corporation (Inner
Mongolia). On May 25, 2005, the
Department rescinded this review with
respect to Anhui Native and Inner
Mongolia, because petitioners, the only
party to request a review of these two
companies, withdrew their request. See
Honey from the People’s Republic of
China: Notice of Partial Rescission of

1 Among these 19 companies are ‘“Inner Mongolia
Autonomous Region Native Produce and Animal
By-Products Import & Export Corp.,” and “Inner
Mongolia Autonomous Region Native Produce and
Animal By-Products.” These two names refer to the
same company and the review is, therefore, being
rescinded with respect to both iterations of the
name.

Antidumping Duty Administrative
Review, 70 FR 30082 (May 25, 2005).

On June 20, 2005, petitioners
requested that the Department extend
the date for the issuance of the
preliminary results in this proceeding
from 245 days to 365 days, due to the
large number of companies in the
proceeding, complex issues of affiliation
for several companies under review, and
the difficulty in finding up—to-date
factor valuation data, particularly for
raw honey.

Extension of Time Limits for
Preliminary Results

Pursuant to Section 751(a)(3)(A) of the
Tariff Act of 1930, as amended (the Act),
and section 351.213(h)(1) of the
Department’s regulations, the
Department shall issue the preliminary
results of an administrative review
within 245 days after the last day of the
anniversary month of the date of
publication of the order. The Act further
provides that the Department shall issue
the final results of review within 120
days after the date on which the notice
of the preliminary results was published
in the Federal Register. However, if the
Department determines that it is not
practicable to complete the review
within this time period, section
751(a)(3)(A) of the Act and section
351.213(h)(2) of the Department’s
regulations allow the Department to
extend the 245—day period to 365 days
and the 120—day period to 180 days.

The preliminary results of this
administrative review are currently due
no later than September 2, 2005. The
Department finds that it is not
practicable to complete the preliminary
results of this administrative review
within this time limit because it needs
additional time to analyze the
questionnaire responses, issue
appropriate supplemental
questionnaires and conduct
verifications, and research surrogate
value data, particularly for raw honey.
Therefore, in accordance with section
751(a)(3)(A) of the Act and section
351.213(h)(2) of the Department’s
regulations, the Department is extending
the time limit for the completion of
these preliminary results until no later
than December 9, 2005, or 98 days. The
deadline for the final results of the
administrative review continues to be
120 days after the date the publication
of the preliminary results, unless
extended.

This notice is issued and published in
accordance with section 751(a)(3)(A) of
the Act.
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Dated: July 14, 2005.
Susan H. Kuhbach,

Acting Deputy Assistant Secretary for Import
Administration.

[FR Doc. E5-3910 Filed 7-20-05; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-851]

Certain Preserved Mushrooms from
the People’s Republic of China:
Preliminary Results of the Eighth New
Shipper Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(“the Department”) is currently
conducting the eighth new shipper
review of the antidumping duty order
on certain preserved mushrooms from
the People’s Republic of China (‘“PRC”)
covering the period February 1, 2004,
through July 31, 2004. This review
covers one exporter.

Pursuant to section 751(a)(2)(B) of the
Tariff Act of 1930 (““the Act”’), we have
preliminarily determined that sales have
not been made at less than normal value
(“NV”) with respect to the exporter who
participated in this review. If the
preliminary results are adopted in our
final results of this review, we will
instruct U.S. Customs and Border
Protection (““CBP”’) to not assess
antidumping duties on entries of
merchandise subject to this review.

Interested parties are invited to
comment on the preliminary results. We
will issue the final results no later than
90 days from the date of publication of
this notice.

EFFECTIVE DATE: Iuly 21, 2005.

FOR FURTHER INFORMATION CONTACT:
Amber Musser or Stephen F.
Berlinguette, AD/CVD Operations,
Office 9, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, NW,
Washington, DC 20230; telephone: (202)
482-1777 and (202) 482-3740,
respectively.

SUPPLEMENTARY INFORMATION:

Background

On February 19, 1999, the Department
published in the Federal Register an
amended final determination and
antidumping duty order on certain
preserved mushrooms from the PRC.
See Notice of Amendment of Final
Determination of Sales at Less Than

Fair Value and Antidumping Duty
Order: Certain Preserved Mushrooms
from the People’s Republic of China, 64
FR 8308 (February 19, 1999). The
Department received a timely request
from Blue Field (Sichuan) Food
Industrial Co., Ltd. (“Blue Field”), in
accordance with 19 CFR 351.214(b) and
(c), for a new shipper review of the
antidumping duty order on certain
preserved mushrooms from the PRC,
which has a February annual
anniversary month and an August semi—
annual anniversary month. On
September 24, 2004, the Department
found that Blue Field’s request for
review appeared to satisfy the
requirements of 19 CFR 351.214(b) and
initiated the new shipper antidumping
duty review. See Certain Preserved
Mushrooms from the People’s Republic
of China: Initiation of Eighth New
Shipper Antidumping Duty Review, 69
FR 57264 (September 24, 2004). On
September 30, 2004 the Department
provided the parties an opportunity to
submit publicly available information
for consideration in the preliminary
results.

On October 1, 2004, the Department
requested from CBP copies of all
customs documents pertaining to the
entry of certain preserved mushrooms
from the PRC exported by the
respondent during the period of
February 1, 2004, through July 31, 2004.
See Memorandum from James C. Doyle,
Director, Office 9, to William R. Scopa
of CBP, dated October 1, 2004. We
issued the original questionnaire to Blue
Field in September 2004. Responses to
the questionnaire were received in
October 2004. We issued supplemental
questionnaires to Blue Field and an
importer—specific questionnaire to Blue
Field’s U.S. importer in December 2004.
We received responses to the
questionnaires in December 2004 and
January 2005.

From January 10 through January 14,
2005, the Department conducted
verification of the information
submitted by Blue Field in accordance
with 782(i) of the Act and 19 CFR
351.307. On February 8, 2005, we issued
the verification report for Blue Field.
See Memorandum to the File from
Amber Musser and Steve Winkates
through Brian C. Smith, Re: Verification
of the Response of Blue Field (Sichuan)
Food Industrial Co., Ltd. in the Eighth
Antidumping Duty New Shipper Review
of Certain Preserved Mushrooms from
the People’s Republic of China, dated
February 8, 2005 (“Blue Field
verification report”).

On March 22, 2005, the Department
published in the Federal Register a
notice of postponement of the

preliminary results until no later than
July 14, 2005 (70 FR 14444).

Scope of the Order

The products covered by this order
are certain preserved mushrooms
whether imported whole, sliced, diced,
or as stems and pieces. The preserved
mushrooms covered under this order are
the species Agaricus bisporus and
Agaricus bitorquis. “‘Preserved
mushrooms” refer to mushrooms that
have been prepared or preserved by
cleaning, blanching, and sometimes
slicing or cutting. These mushrooms are
then packed and heated in containers
including, but not limited to, cans or
glass jars in a suitable liquid medium,
including, but not limited to, water,
brine, butter or butter sauce. Preserved
mushrooms may be imported whole,
sliced, diced, or as stems and pieces.
Included within the scope of this order
are ‘“‘brined” mushrooms, which are
pre—salted and packed in a heavy salt
solution to provisionally preserve them
for further processing.

Excluded from the scope of this order
are the following: (1) all other species of
mushrooms, including straw
mushrooms; (2) all fresh and chilled
mushrooms, including “refrigerated” or
“quick blanched mushrooms”; (3) dried
mushrooms; (4) frozen mushrooms; and
(5) “marinated,” ““acidified,” or
“pickled” mushrooms, which are
prepared or preserved by means of
vinegar or acetic acid, but may contain
oil or other additives.?

The merchandise subject to this order
is currently classifiable under
subheadings: 2003.10.0127,
2003.10.0131, 2003.10.0137,
2003.10.0143, 2003.10.0147,
2003.10.0153 and 0711.51.0000 of the
Harmonized Tariff Schedule of the
United States (“HTSUS”). Although the
HTSUS subheadings are provided for
convenience and customs purposes, the
written description of the scope of this
order is dispositive.

Period of Review

The period of review (“POR”’) covers
February 1, 2004, through July 31, 2004.

10n June 19, 2000, the Department affirmed that
“marinated,” “acidified,” or “pickled”” mushrooms
containing less than 0.5 percent acetic acid are
within the scope of the antidumping duty order.
See “Recommendation Memorandum-Final Ruling
of Request by Tak Fat, et al. for Exclusion of Certain
Marinated, Acidified Mushrooms from the Scope of
the Antidumping Duty Order on Certain Preserved
Mushrooms from the People’s Republic of China,”
dated June 19, 2000. The Department’s scope
determination was affirmed by the Court of Appeals
for the Federal Circuit in Tak Fat Trading
Company, et. al. v. United States, et. al., 396 F.3d
1378 (Fed. Cir., 2005).
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Verification

As provided in section 782(i) of the
Act, as amended, we verified
information provided by Blue Field. We
used standard verification procedures,
including on-site inspection of Blue
Field’s facility and examination of
relevant sales and financial records. Our
verification results are outlined in the
Blue Field verification report.

New Shipper Status

Consistent with our practice, we
investigated the bona fide nature of the
two sales made by Blue Field for this
new shipper review. We found no
evidence that the sales in question were
not bona fide sales. Based on our
investigation into the bona fide nature
of the sales, the questionnaire responses
submitted by the company, and our
verification thereof, we preliminarily
determine that the respondent has met
the requirements to qualify as a new
shipper during the POR, and that it was
not affiliated with any exporter or
producer that had previously shipped
subject merchandise to the United
States. Therefore, for purposes of these
preliminary results of the review, we are
treating the respondent’s sales of certain
preserved mushrooms to the United
States as an appropriate transaction for
this new shipper review.

Separate Rates

In proceedings involving non—market-
economy (“NME”) countries, the
Department begins with a rebuttable
presumption that all companies within
the country are subject to government
control and thus should be assessed a
single antidumping duty rate (i.e., a
PRC-wide rate).

Blue Field is a limited liability
company registered in the PRC. Thus, a
separate—rates analysis is necessary to
determine whether the export activities
of this respondent are independent from
government control. See Notice of Final
Determination of Sales at Less Than
Fair Value: Bicycles From the People’s
Republic of China, 61 FR 56570 (April
30, 1996). To establish whether a firm
is sufficiently independent in its export
activities from government control to be
entitled to a separate rate, the
Department utilizes a test arising from
the Final Determination of Sales at Less
Than Fair Value: Sparklers from the
People’s Republic of China, 56 FR 20588
(May 6, 1991), and amplified in the
Final Determination of Sales at Less
Than Fair Value: Silicon Carbide from
the People’s Republic of China, 59 FR
22585 (May 2, 1994) (“Silicon
Carbide”). Under the separate-rates
criteria, the Department assigns separate

rates in NME cases only if the
respondent can demonstrate the absence
of both de jure and de facto
governmental control over export
activities.

1. De Jure Control

Evidence supporting, though not
requiring, a finding of de jure absence
of government control over exporter
activities includes: (1) an absence of
restrictive stipulations associated with
the individual exporter’s business and
export licenses; (2) any legislative
enactments decentralizing control of
companies; and (3) any other formal
measures by the government
decentralizing control of companies.

In prior cases involving products from
the PRC, the Department has examined
the following PRC laws for purposes of
determining whether there is an absence
of de jure control with respect to a
respondent’s export functions: the 1994
“Foreign Trade Law of the People’s
Republic of China;” the “Company Law
of the PRC,” effective as of July 1, 1994;
and “The Enterprise Legal Person
Registration Administrative
Regulations,” promulgated on June 13,
1988. See July 22, 2004, Memorandum
to the File, which places the above—
referenced laws on the record of this
proceeding segment.

As in prior cases, we have analyzed
these laws and have found them to
establish sufficiently an absence of de
jure control of limited liability
companies absent proof on the record to
the contrary. See, e.g., Final
Determination of Sales at Less than Fair
Value: Furfuryl Alcohol from the
People’s Republic of China, 60 FR 22544
(May 8, 1995) (“Furfuryl Alcohol”), and
Preliminary Determination of Sales at
Less Than Fair Value: Certain Partial-
Extension Steel Drawer Slides with
Rollers from the People’s Republic of
China, 60 FR 29571 (June 5, 1995).

The respondent has placed on the
record a number of documents to
demonstrate absence of de jure control,
including the Foreign Trade Law of the
People’s Republic of China (May 12,
1994) and the Administrative
Regulations of the People’s Republic of
China Governing the Registration of
Legal Corporations (June 3, 1988). The
Department has analyzed such PRC laws
and found that they establish an absence
of de jure control. See, e.g., Preliminary
Results of New Shipper Review: Certain
Preserved Mushrooms From the People’s
Republic of China, 66 FR 30695, 30696
(June 7, 2001). At verification, we found
that the respondent’s business license
and Certificate of Approval for
enterprises with foreign trade rights in
the PRC were granted in accordance

with these laws. For further
information, see the Blue Field
verification report. Therefore, we
preliminarily determine that there is an
absence of de jure control over the
respondent’s export activities.

2. De Facto Control

As stated in previous cases, there is
some evidence that certain enactments
of the PRC central government have not
been implemented uniformly among
different sectors and/or jurisdictions in
the PRC. See Silicon Carbide, 59 FR at
22587, and Furfuryl Alcohol, 60 FR at
22544. Therefore, the Department has
determined that an analysis of de facto
control is critical in determining
whether the respondents are, in fact,
subject to a degree of governmental
control which would preclude the
Department from assigning separate
rates.

The Department typically considers
four factors in evaluating whether each
respondent is subject to de facto
governmental control of its export
functions: (1) whether the export prices
are set by, or subject to the approval of,
a governmental authority; (2) whether
the respondent has authority to
negotiate and sign contracts and other
agreements; (3) whether the respondent
has autonomy from the government in
making decisions regarding the
selection of management; and (4)
whether the respondent retains the
proceeds of its export sales and makes
independent decisions regarding the
disposition of profits or financing of
losses. See Silicon Carbide, 59 FR at
22587 and Furfuryl Alcohol, 60 FR at
22545.

Blue Field has asserted the following:
(1) it establishes its own export prices;
(2) it negotiates contracts without
guidance from any governmental
entities or organizations; (3) it makes its
own personnel decisions; and (4) it
retains the proceeds of its export sales,
uses profits according to its business
needs, and has the authority to sell its
assets and to obtain loans. We examined
documentation at verification which
substantiated Blue Field’s claims as
noted above. See the Blue Field
verification report, pages 3—11. As a
result, there is a sufficient basis to
determine preliminarily that this
respondent has demonstrated a de facto
absence of government control of its
export functions and is entitled to a
separate rate. Consequently, we have
preliminarily determined that Blue
Field has met the criteria for the
application of separate rates.
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Normal Value Comparisons

To determine whether Blue Field’s
two sales of subject merchandise to the
United States were made at prices below
NV, we compared the export prices to
NV, as described in the “Export Price”
and “Normal Value” sections of this
notice, below.

Export Price

We used export price (“EP”’)
methodology in accordance with section
772(a) of the Act because the subject
merchandise was first sold prior to
importation by the exporter outside the
United States directly to an unaffiliated
purchaser in the United States, and
constructed export price was not
otherwise indicated.

We calculated EP based on the packed
FOB China port price to the first
unaffiliated purchaser in the United
States. Where appropriate, we made
deductions from the starting price (gross
unit price) for foreign inland freight and
foreign brokerage and handling charges
in the PRC in accordance with section
772(c) of the Act. Because foreign inland
freight and foreign brokerage and
handling fees were provided by PRC
service providers or paid for in
renminbi, we based those charges on
surrogate rates from India (see
“Surrogate Country” section below for
further discussion of our surrogate—
country selection).

To value foreign inland trucking
charges, we used truck freight distances
and rates published by the Indian
Freight Exchange obtained from the
following website: http://
www.infreight.com. To value foreign
inland train freight charges, we used
data contained in the July 2001 Reserve
Bank of India Bulletin. To value foreign
brokerage and handling expenses, we
relied on October 1999-September 2000
information reported in the public U.S.
sales listing submitted by Essar Steel
Ltd. in the antidumping investigation of
Certain Hot-Rolled Carbon Steel Flat
Products from India: Final
Determination of Sales at Less Than
Fair Value, 67 FR 50406 (October 3,
2001).

Normal Value

A. Non—-Market-Economy Status

In every case conducted by the
Department involving the PRC, the PRC
has been treated as an NME country.
Pursuant to section 771(18)(C)(i) of the
Act, any determination that a foreign
country is an NME country shall remain
in effect until revoked by the
administering authority. See Tapered
Roller Bearings and Parts Thereof,
Finished and Unfinished, From the

People’s Republic of China: Preliminary
Results 2001-2002 Administrative
Review and Partial Rescission of
Review, 68 FR 7500 (February 14, 2003).
None of the parties to this review has
contested such treatment. Accordingly,
we calculated NV in accordance with
section 773(c) of the Act, which applies
to NME countries.

B. Surrogate Country

Section 773(c)(4) of the Act requires
the Department to value an NME
producer’s factors of production, to the
extent possible, in one or more market—
economy countries that (1) are at a level
of economic development comparable to
that of the NME country, and (2) are
significant producers of comparable
merchandise. India was among the
countries comparable to the PRC in
terms of overall economic development.
See Surrogate Country Request
Memorandum, dated September 28,
2004. In addition, based on publicly
available information placed on the
record (e.g., world production data),
India is a significant producer of the
subject merchandise. Accordingly, we
considered India the surrogate country
for purposes of valuing the factors of
production because it meets the
Department’s criteria for surrogate—
country selection. See Memorandum Re:
Seventh Antidumping Duty New
Shipper Review on Certain Preserved
Mushrooms from the People’s Republic
of China: Selection of a Surrogate
Country, dated September 28, 2004.

C. Factors of Production

In accordance with section 773(c) of
the Act, we calculated NV based on the
factors of production which included,
but were not limited to: (A) hours of
labor required; (B) quantities of raw
materials employed; (C) amounts of
energy and other utilities consumed;
and (D) representative capital costs,
including depreciation. We used the
factors reported by Blue Field which
produced the preserved mushrooms it
exported to the United States during the
POR. To calculate NV, we multiplied
the reported unit factor quantities by
publicly available Indian values.

Based on our verification findings, we
revised the per—unit factor reported for
soil and the reported inland freight
distances reported in Blue Field’s
responses. See Blue Field verification
report at pages 14 and 16.

The Department’s selection of the
surrogate values applied in this
determination was based on the quality,
specificity, and contemporaneity of the
data. As appropriate, we adjusted input
prices to make them delivered prices.
For those values not contemporaneous

with the POR and quoted in a foreign
currency or in U.S. dollars, we adjusted
for inflation using wholesale price
indices (““WPIs”’) published in the
International Monetary Fund’s
International Financial Statistics
(“IFS”’). See Memorandum Re: Factors
Valuation For the Preliminary Results,
from Stephen F. Berlinguette,
International Trade Compliance Analyst
to James C. Doyle, Director, Office 9,
dated July 14, 2005, for a detailed
explanation of the methodology used to
calculate surrogate values.

Except where specified below, we
valued raw material inputs using the
weighted—average unit import values
from the POR derived from the World
Trade Atlas Trade Information System
(Internet Version 4.3e) (“World Trade
Atlas”’). The source of these values was
the Directorate General of Commercial
Intelligence and Statistics of the Indian
Ministry of Commerce and Industry.
Below is a listing of surrogate values
that utilized sources other than POR—
contemporaneous World Trade Atlas
data.

Blue Field produced (rather than
purchased) the fresh mushrooms which
it used in the mushroom canning
process during the POR. Therefore, we
valued the inputs which this company
used to produce the fresh mushrooms
which were canned during the POR. To
value spawn, we used an average price
based on data contained in the 2003—
2004 financial reports of Agro Dutch
Foods, Ltd. (“Agro Dutch”), Flex Foods
Ltd. (“Flex Foods’’) and Premier
Explosives, Ltd. (“Premier Explosives’)
(i.e., three Indian producers of the
subject merchandise). To value cow
manure, we averaged data contained in
the above-referenced Flex Foods and
Agro Dutch financial reports. To value
rice straw, we used data from the 2003—
2004 Premier Explosives financial
report. For soil, we used 2003-2004
price information obtained from a
project report issued in December 2004
by India’s National Bank for Agriculture
and Rural Development entitled
Integrated Project on Production and
Processing of Button Mushrooms for
Export, available online at: http://
www.nabard.org/roles/ms/ap/
mushroom.htm.

Blue Field produced all of the cans
which it used to sell preserved
mushrooms to the U.S. market during
the POR. Therefore, for can-making
materials, we valued tin plate using
January 2002—December 2002 average
Indian import values from World Trade
Atlas, and we valued copper conducting
wire using January 2003—-December
2003 average Indian import values from
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World Trade Atlas, as its useable form
is consumed in the production of cans.

Because there is insufficient evidence
on the record to account for the factors
involved in recovering the resulting
scrap, we did not apply a scrap offset.
Parties requesting a byproduct offset
have the burden of presenting to the
Department not only evidence that the
generated byproduct is sold or re—used
in the production of the subject
merchandise, but also all the
information necessary for the
Department to incorporate such offsets
into the margin calculation. In this
instance, however, Blue Field did not
provide evidence that post—production
copper wire scrap was sold or re—used.
Moreover, Blue Field did not provide
either the complete set of factors
necessary for the reworking of the scrap
copper wire into a useable form, nor did
it provide an attempt at a valuation for
such factors. As a result of these
considerations, we preliminarily
determine that Blue Field did not meet
its burden of adequately documenting
the claimed byproduct offset and, as a
result, we did not apply it.

To value salt, we used and inflated an
average import price based on January
2002-December 2003 data contained in
World Trade Atlas because we were
unable to obtain a more current
value.To value water we used January
2003 data available on the Maharastra
Industrial Development Corporation’s
website and was used in the Final
Determination of Sales at Less Than
Fair Value: Fresh Garlic from the
People’s Republic of China, 70 FR
34082-34086 (June 13, 2005). We used
data contained in the 2002—-2003
financial report of Flex Foods to
calculate and inflate a POR value for
super phosphate.

We valued labor based on a
regression—based wage rate, in
accordance with 19 CFR 351.408(c)(3).
See Expected Wages of Selected Non—
market Economy Countries, from the
Import Administration website at: http:/
/ia.ita.doc.gov/wages/index.html.

To value electricity, we used 2000
Indian price data from the International
Energy Agency’s (“IEA”’) report,
“Electricity Prices for Industry,”
contained in the 2002 Key World Energy
Statistics from the IEA. To value steam
coal, we used February 2004—July 2004
Indian import data from World Trade
Atlas, and added an amount for loading
and additional transportation charges
associated with delivering coal to the
factory based on June 1999 Indian price
data contained in the periodical
Business Line.

To value factory overhead and selling,
general, and administrative (“SG&A”’)

expenses, and profit, we used the 2003—
2004 financial reports of Agro Dutch
and Flex Foods, both Indian producers
of the subject merchandise.

In accordance with the decision of the
Court of Appeals for the Federal Circuit
in Sigma Corp. v. United States, 117 F.
3d 1401 (Fed. Cir. 1997), we revised our
methodology for calculating source—to-
factory surrogate freight for those
material inputs that are valued, based
all or in part, on CIF import values in
the surrogate country. Therefore, we
have added to CIF surrogate values from
India a surrogate freight cost using the
shorter of the reported distances from
either the closest PRC port of
importation to the factory, or from the
domestic supplier to the factory on an
input-specific basis.

Preliminary Results of the Review

We preliminarily determine that the

following margin exists during the

period February 1, 2004, through July
31, 2004:

Manufacturer/producer/

exporter Margin Percent

Blue Field (Sichuan)
Food Industrial Co.,

Ltd. 0.00

We will disclose the calculations used
in our analysis to the parties to this
proceeding within five days of the date
of publication of this notice. Any
interested party may request a hearing
within 30 days of publication of this
notice. Any hearing, if requested, will
be held on September 12, 2005.

Interested parties who wish to request
a hearing or to participate if one is
requested, must submit a written
request to the Assistant Secretary for
Import Administration, Room B—099,
within 30 days of the date of publication
of this notice. Requests should contain:
(1) the party’s name, address, and
telephone number; (2) the number of
participants; and (3) a list of issues to be
discussed. See 19 CFR 351.310(c).

Issues raised in the hearing will be
limited to those raised in case briefs and
rebuttal briefs. Case briefs from
interested parties may be submitted no
later than August 22, 2005. Rebuttal
briefs, limited to issues raised in the
case briefs, will be due no later than
August 29, 2005. Parties who submit
case briefs or rebuttal briefs in this
proceeding are requested to submit with
each argument (1) a statement of the
issue; and (2) a brief summary of the
argument. Parties are also encouraged to
provide a summary of the arguments not
to exceed five pages and a table of
statutes, regulations, and cases cited.

The Department will issue the final
results of the review, including the
results of its analysis of issues raised in
any such written briefs or at the hearing,
if held, not later than 90 days after the
date of issuance of the preliminary
results.

Assessment Rates

Upon issuing the final results of the
review, the Department shall determine,
and CBP shall assess and liquidate,
antidumping duties on all appropriate
entries. The Department will issue
appropriate appraisement instructions
for the company subject to this review
directly to CBP within 15 days of
publication of the final results of this
review. Pursuant to 19 CFR
351.212(b)(1), we will calculate
importer—specific ad valorem duty
assessment rates based on the ratio of
the total amount of the dumping
margins calculated for the examined
sales to the total entered value of those
same sales. We will instruct CBP to
assess antidumping duties on all
appropriate entries covered by this
review if any importer—specific
assessment rate calculated in the final
results of this review is above de
minimis.

Cash Deposit Requirements

Upon completion of this review, we
will require cash deposits at the rate
established in the final results as further
described below.

Bonding will no longer be permitted
to fulfill security requirements for
shipments of mushrooms from the PRC
produced and exported by Blue Field
that are entered, or withdrawn from
warehouse, for consumption on or after
the publication date of the final results
of the new shipper review. The
following cash deposit requirements
will be effective upon publication of the
final results of this review for all
shipments of subject merchandise from
Blue Field entered, or withdrawn from
warehouse, for consumption on or after
the publication date: (1) for subject
merchandise manufactured and
exported by Blue Field, no cash deposit
will be required if the cash deposit rate
calculated in the final results is zero or
de minimis; (2) for subject merchandise
exported by Blue Field but not
manufactured by Blue Field, the cash
deposit rate will continue to be the
PRC-wide rate (i.e., 198.63 percent);
and (3) for subject merchandise
produced by Blue Field but not
exported by Blue Field, the cash deposit
rate will be the rate applicable to the
exporter.

These requirements, when imposed,
shall remain in effect until publication
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of the final results of the next
administrative review.

Notification to Importers

This notice serves as a preliminary
reminder to importers of their
responsibility under 19 CFR
351.402(f)(2) to file a certificate
regarding the reimbursement of
antidumping duties prior to liquidation
of the relevant entries during this
review period. Failure to comply with
this requirement could result in the
Secretary’s presumption that
reimbursement of antidumping duties
occurred and the subsequent assessment
of double antidumping duties.

This new shipper review and notice
are in accordance with sections
751(a)(2)(B) and 777(i) of the Act and 19
CFR 351.214.

Dated: July 14, 2005.
Susan H. Kuhbach,

Acting Assistant Secretary for Import
Administration.

[FR Doc. E5-3906 Filed 7—20-05; 8:45 am]
BILLING CODE: 3510-DS-S

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-851]

Certain Preserved Mushrooms from
the People’s Republic of China: Notice
of Partial Rescission of Antidumping
Duty Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: On March 23, 2005, the
Department of Commerce (‘“‘the
Department”’) published in the Federal
Register (70 FR 14643) a notice
announcing the initiation of the sixth
administrative review of the
antidumping duty order on certain
preserved mushrooms from the People’s
Republic of China (“PRC”). The period
of review (“POR”) is February 1, 2004,
to January 31, 2005. This review is now
being rescinded for Blue Field (Sichuan)
Food Industrial Co., Ltd.; China
Processed Food Import & Export
Company; China National Cereals, Oils,
and Foodstuffs Import & Export
Corporation; COFCO (Zhangzhou) Food
Industrial Co.; Ltd., Fujian Zishan
Group Co.; Xiamen Jiahua Import &
Export Trading Co., Ltd.; Fujian Yu Xing
Fruit and Vegetable Foodstuff
Development Co., Ltd.?; Shandong Jiufa
Edible Fungus Co., Ltd.; Guangxi

1 The Department originally made an inadvertent
typographical error by neglecting to include the
term ‘Development’ in this company’s name in the
above-referenced Federal Register initiation notice.

Hengxian Pro-Light Foods, Inc.;
Guangxi Yizhou Dongfang Cannery;
Inter—foods D.S. Co., Ltd.; Mei Wei Food
Industry Co., Ltd.; Nanning Runchao
Industrial Trade Co., Ltd.; Raoping
Xingyu Foods Co., Ltd.; Xiamen Jiahua
Import & Export Trading Co., Ltd.;
Xiamen Zhongjia Import and Export Co.,
Ltd.; Shanghai Superlucky Import &
Export Company, Ltd.; Shantou Hongda
Industrial General Corporation;
Shenxian Dongxing Foods Co., Ltd.;
Shenzhen Qunxingyuan Trading Co.,
Ltd.; Tak Fat Trading Co.; Xiamen
International Trade & Industrial Co.,
Ltd.; Zhangzhou Hongning Canned
Food Factory; Zhangzhou Jingxiang
Foods Co., Ltd.; Zhangzhou Longhai
Lubao Food Co., Ltd.; and Zhangzhou
Longhai Minhui Industry and Trade Co.,
Ltd., (collectively ““the Twenty—five
Companies”) because the only
requesting party withdrew its request in
a timely manner.

EFFECTIVE DATE: July 21, 2005.

FOR FURTHER INFORMATION CONTACT:
Stephen F. Berlinguette, AD/CVD
Operations Office 9, Import
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW, Room 4003, Washington,
DC 20230; telephone (202) 482—3740.

SUPPLEMENTARY INFORMATION:
Background

On February 19, 1999, the Department
published in the Federal Register an
amended final determination and
antidumping duty order on certain
preserved mushrooms from the PRC.
See Notice of Amendment of Final
Determination of Sales at Less Than
Fair Value and Antidumping Duty
Order: Certain Preserved Mushrooms
from the People’s Republic of China, 64
FR 8308 (February 19, 1999).

On February 1, 2005, the Department
published a Notice of Opportunity to
Request Administrative Review of
Antidumping or Countervailing Duty
Order, Finding, or Suspended
Investigation, 70 FR 5136. On February
28, 2005, the Petitioner requested, in
accordance with section 751(a) of the
Tariff Act of 1930 (‘““the Act”) and 19
CFR 351.213(b), an administrative
review of the antidumping duty order
on certain preserved mushrooms from
the PRC for thirty companies covering
the period February 1, 2004, through
January 31, 2005. On February 7, 2005,
and February 25, 2005, four Chinese
companies requested an administrative
review of their respective companies.
The Department notes that these four
companies were included in the
Petitioner’s February 28, 2005, request.

On March 23, 2005, the Department
initiated an administrative review of
thirty Chinese companies. See Initiation
of Antidumping and Countervailing
Duty Administrative Reviews and
Request for Revocation in Part, 70 FR
14643 (March 23, 2005). On June 29,
2005, the Petitioner filed a timely letter
withdrawing its request for review of
the Twenty—five companies.

Rescission of Review

Pursuant to section 351.213(d)(1) of
the Department’s regulations, if a party
that requests a review withdraws the
review request within ninety days of the
date of publication of the notice of
initiation of the requested review, the
Secretary will rescind the review. The
Petitioner withdrew its review request
with respect to the Twenty—five
Companies in a timely manner, in
accordance with 19 CFR 351.213(d)(1).
Since the Petitioner was the only party
to request an administrative review of
the Twenty—five Companies, we are
partially rescinding this review of the
antidumping duty order on certain
preserved mushrooms from the PRC
covering the period February 1, 2004,
through January 31, 2005, with respect
to the Twenty—five Companies.

Assessment

The Department will instruct U.S.
Customs and Border Protection (“CBP”’)
to assess antidumping duties on all
appropriate entries. For those
companies for which this review is
rescinded, antidumping duties shall be
assessed at rates equal to the cash
deposit of estimated antidumping duties
required at the time of entry, or
withdrawal from warehouse, for
consumption, in accordance with 19
CFR 351.212(c)(1)(i). The Department
will issue appropriate assessment
instructions directly to CBP within 15
days of publication of this notice.

Notification of Interested Parties

This notice serves as a final reminder
to importers of their responsibility
under 19 CFR 351.402(f)(2) to file a
certificate regarding the reimbursement
of antidumping duties prior to
liquidation of the relevant entries
during this review period. Failure to
comply with this requirement could
result in the Secretary’s presumption
that reimbursement of the antidumping
duties occurred and the subsequent
assessment of double antidumping
duties.

This notice also serves as a reminder
to parties subject to administrative
protective orders (“APOs”’) of their
responsibility concerning the return or
destruction of proprietary information
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disclosed under APO in accordance
with 19 CFR 351.305, which continues
to govern business proprietary
information in this segment of the
proceeding. Timely written notification
of the return/destruction of APO
materials or conversion to judicial
protective order is hereby requested.
Failure to comply with the regulations
and terms of an APO is a violation
which is subject to sanction.

This notice is issued and published in
accordance with sections 751 and 777(i)
of the Act and 19 CFR 351.213(d)(4).

Dated: July 14, 2005.
Susan H. Kuhbach,

Acting Deputy Assistant Secretary for Import
Administration.

[FR Doc. E5-3911 Filed 7—20-05; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

International Trade Administration
[A-557-809]

Stainless Steel Butt—-Weld Pipe Fittings
from Malaysia: Rescission of
Antidumping Duty Administrative
Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

EFFECTIVE DATE: July 21, 2005.

FOR FURTHER INFORMATION CONTACT:
Thomas Martin or Mark Manning, AD/
CVD Operations, Office 4, Import
Administration, International Trade
Administration, U.S. Department of
Commerce; 14th Street and Constitution
Avenue, NW, Washington, DC 20230;
telephone: (202) 482—-3936 or (202) 482—
5253, respectively.

SUPPLEMENTARY INFORMATION: On
February 28, 2005, the Department of
Commerce (the Department) received a
timely request from Schultz (Mfg.) Sdn.
Bhd. (Schultz), to conduct an
administrative review of the
antidumping duty order on stainless
steel butt—weld pipe fittings from
Malaysia, for the period February 1,
2004, through January 31, 2005. On
March 23, 2005, the Department
initiated an administrative review and
published a notice of initiation in the
Federal Register. See Initiation of
Antidumping and Countervailing Duty
Administrative Reviews and Requests
for Revocation in Part, 70 FR 14643
(March 23, 2005). On March 23, 2005,
Schultz withdrew its request for an
administrative review. In accordance
with 19 CFR 351.213(d)(1), the
Department is rescinding this review
because the requestor of this review has

timely withdrawn its request for review,
and no other interested party has
requested a review.

Rescission of Review

Pursuant to 19 CFR 351.213(d)(1), the
Department will rescind an
administrative review if the party that
requested a review withdraws the
request within 90 days of the date of
publication of the notice of initiation of
the requested review. Because Schultz
withdrew its review request within the
90-day time limit, the Department is
rescinding this review.

Assessment

The Department will instruct U.S.
Customs and Border Protection (CBP) to
assess antidumping duties on all
appropriate entries. Antidumping duties
for this rescinded company shall be
assessed at rates equal to the cash
deposit of estimated antidumping duties
required at the time of entry, or
withdrawal from warehouse, for
consumption, in accordance with 19
CFR 351.212(c)(1)(i). The Department
will issue appropriate assessment
instructions directly to CBP within 15
days of publication of this notice.

This notice is published in
accordance with 19 CFR 351.213(d)(4)
and section 777(i)(1) of the Tariff Act of
1930, as amended.

Dated: July 14, 2005.
Susan H. Kuhbach,

Acting Deputy Assistant Secretary for Import
Administration.

[FR Doc. E5-3904 Filed 7—20-05; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE
International Trade Administration

District Export Council Nomination
Opportunity

AGENCY: International Trade
Administration, Commerce.

ACTION: Notice of opportunity to serve as
a member of one of the fifty-nine
District Export Councils.

SUMMARY: The U.S. Department of
Commerce is currently seeking
expressions of interest from individuals
in serving as a member of one of the
fifty-nine District Export Councils
(DECs) nationwide. The DECs are
closely affiliated with the U.S. Export
Assistance Centers (USEAC) of the U.S.
Commercial Service. DECs combine the
energy of more than 1,500 exporters and
export service providers who promote
U.S. exports. DEC members volunteer at
their own expense.

DATES: Applications for nomination to a
DEC must be received by the designated
local USEAC representative by
September 1, 2005.

FOR FURTHER INFORMATION: Contact: Les
Williamson, National DEC Program
Manager, the U.S. Commercial Service,
tel. 202-482—4767.

SUPPLEMENTARY INFORMATION: DECs
sponsor and participate in numerous
trade promotion activities, as well as
supply specialized expertise to small
and medium-sized businesses that are
interested in exporting.

Selection Process: About half of the
approximately 30 positions on each of
the 59 DECs are open for nominations
for the 4-year term which begins on
January 1, 2006 and ends December 31,
2009. Nominees are recommended by
the local USEAC Director, in
consultation with the DEC and other
local export promotion partners. After a
review process, nominees are selected
and appointed to a DEC by the Secretary
of Commerce. The office of the Deputy
Assistant Secretary for Domestic
Operations coordinates the DECs.

Membership Criteria: Each DEC is
interested in nominating highly-
motivated people. Appointment is based
upon an individual’s energetic
leadership, position in the local
business community, knowledge of day-
to-day international operations, interest
in export development, and willingness
and ability to devote time to council
activities. Members include exporters,
export service providers and others
whose profession supports U.S. export
promotion efforts.

Authority: 15 U.S.C. 1501 et seq., 15 U.S.C.
4721.

Dated: June 21, 2005.
Neal Burnham,
Deputy Assistant Secretary for Domestic
Operations, U.S. and Foreign Commercial
Service.
[FR Doc. 05-14376 Filed 7—20-05; 8:45 am)]
BILLING CODE 3510-FP-P

DEPARTMENT OF COMMERCE

National Institute of Standards and
Technology

Proposed Information Collection;
Comment Request; U.S. Measurement
System Biophotonics Survey

ACTION: Notice.

SUMMARY: The Department of Commerce
(DOC), as part of its continuing effort to
reduce paperwork and respondent
burden, invites the general public and
other Federal agencies to comment on
the continuing and proposed
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information collection, as required by
the Paperwork Reduction Act of 1995,
Public Law 104-13 (44 U.S.C.
3506(c)(2)(A)).

DATES: Written comments must be
submitted on or before September 19,
2005.

ADDRESSES: Direct all written comments
to Diana Hynek, Departmental Forms
Clearance Officer, Department of
Commerce, Room 6625, 14th and
Constitution Avenue, NW., Washington,
DC 20230 (or via the Internet at
dHynek@doc.gov).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information
should be directed to the attention of Dr.
Marla Dowell, Mailcode 815.01, 325
Broadway, Boulder, CO 80305, Phone
303—497-7455 or via the Internet at
mdowell@boulder.nist.gov or Dr. Grady
White, 100 Bureau Drive, Mailstop
8520, Gaithersburg, MD 20899, Phone
301-975-5752, or via the Internet at
grady.white@nist.gov.

SUPPLEMENTARY INFORMATION:
1. Abstract

In order to maintain the current rapid
advance of biophotonics in the U.S. and
to enhance our competitiveness
worldwide, key measurement tools must
be in place. The right measurement
capabilities will improve both
manufacturing efficiency and quality,
and promote acceptance of
biophotonics-based instruments and
technologies through improved
interoperability. As a part of a wide-
reaching effort to improve the U.S.
technology base, the National Institute
of Standards and Technology announces
the road-mapping workshop
“Biophotonic Tools for Cell and Tissue
Diagnostics”. This meeting will focus on
diagnostic techniques involving the
interaction between biological systems
and photons. Through invited
presentations by industry
representatives, panel discussion, and
the results of the survey given to
workshop participants, the near- and
far-term measurement needs will be
evaluated. As a result of this workshop,
a road-mapping document will be
prepared on the measurement tools
needed for biophotonic cell and tissue
diagnostics. This will become a part of
the larger road-mapping effort to be
presented to the Nation as an
assessment of the U.S. Measurement
System. The information will be used to
highlight measurement needs to the
community and to facilitate solutions
among key stakeholders in industry,
government, and academia.

I1. Method of collection

Information will be gathered in paper
form from workshop participants.

II1. Data

OMB Number: None.

Form Numbers: None.

Type of Review: Regular submission.

Affected Public: Businesses or other
for-profit organizations.

Estimated Number of Respondents:
60.

Estimated Time Per Response: 10
minutes.

Estimated Total Annual Respondent
Burden Hours: 10.

Estimated Total Annual Respondent
Cost Burden: $0.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information will have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, e.g., the use of
automated collection techniques or
other forms of information technology.

Comments submitted in response to
this notice will be summarized or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: July 15, 2005.
Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 05—-14327 Filed 7—20-05; 8:45 am]
BILLING CODE 3510-13-P

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Extension of Period of Determination
on Request for Textile and Apparel
Safeguard Action on Imports from
China

July 19, 2005.

AGENCY: The Committee for the
Implementation of Textile Agreements
(the Committee)

ACTION: Notice

SUMMARY: The Committee is extending
through July 31, 2005, the period for
making a determination on whether to

request consultations with China
regarding imports of other synthetic
filament fabric (Category 620).

FOR FURTHER INFORMATION CONTACT: ]ay
Dowling, Office of Textiles and Apparel,
U.S. Department of Commerce, (202)
482-4058.

SUPPLEMENTARY INFORMATION:

Authority: Section 204 of the Agriculture
Act of 1956, as amended; Executive Order
11651, as amended.

BACKGROUND:

On November 8, 2004, the Committee
received a request from the American
Manufacturing Trade Action Coalition,
the National Council of Textile
Organizations, the National Textile
Association, and UNITE HERE
requesting that the Committee limit
imports from China of other synthetic
filament fabric (Category 620) due to the
threat of market disruption (“‘threat
case”).

The Committee determined this
request provided the information
necessary for the Committee to consider
the request and solicited public
comments for a period of 30 days. See
Solicitation of Public Comment on
Request for Textile and Apparel Action
on Imports from China, 69 FR 70661
(Dec. 7, 2004).

On December 30, 2004, the Court of
International Trade preliminarily
enjoined the Committee from
considering or taking any further action
on this request and any other requests
“that are based on the threat of market
disruption”. U.S. Association of
Importers of Textiles and Apparel v.
United States, 350 F. Supp. 2d 1342
(CIT 2004). On April 27, 2005 the Court
of Appeals for the Federal Circuit
granted the U.S. government’s motion
for a stay of that injunction, pending
appeal. U.S. Association of Importers of
Textiles and Apparel v. United States,
Ct. No. 05-1209, 2005 U.S. App. LEXIS
12751 (Fed. Cir. June 28, 2005). Thus,
CITA resumed consideration of this
case.

The public comment period for this
request had not yet closed when the
injunction took effect on December 30,
2004. The number of calendar days
remaining in the public comment period
beginning with and including December
30, 2004 was 8 days. On May 9, 2005,
therefore, the Committee published a
notice in the Federal Register re-
opening the comment period and
inviting public comments to be received
not later than May 17, 2005. See
Rescheduling of Consideration of
Request for Textile and Apparel
Safeguard Action on Imports from China
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and Solicitations of Public Comments,
70 FR 24397 (May 9, 2005).

On April 6, 2005, the Committee
received a request from the American
Manufacturing Trade Action Coalition,
the National Council of Textile
Organizations, the National Textile
Association, and UNITE HERE
requesting that the Committee limit
imports from China of other synthetic
filament fabric (Category 620) due to
market disruption (“market disruption
case”’). The Committee determined that
this request provided the information
necessary for the Committee to consider
the request and solicited public
comments for a period of 30 days. See
Solicitation of Public Comment on
Request for Textile and Apparel
Safeguard Action on Imports from
China, 70 FR 23124 (May 4, 2005).

The Committee’s Procedure, 68 FR
27787 (May 21, 2003) state that the
Committee will make a determination
within 60 calendar days of the close of
the public comment period as to
whether the United States will request
consultations with China. If the
Committee is unable to make a
determination within 60 calendar days,
it will cause to be published a notice in
the Federal Register, including the date
by which it will make a determination.

The 60-day determination period for
the threat case expired on July 18, 2005.
However, the Committee is unable to
make a determination at this time; it is
continuing to evaluate conditions in the
U.S. market for other synthetic filament
fabric and information obtained from
public comments on both the threat and
market disruption cases. The Committee
is therefore extending the determination
period to July 31, 2005. The Committee
may, at its discretion, make such
determination prior to July 31, 2005.

James C. Leonard III,

Chairman, Committee for the Implementation
of Textile Agreements.

[FR Doc.05-14531 Filed 7-19-05; 1:59 pm]
BILLING CODE 3510-DS-S

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Denial of Commercial Availability
Request under the African Growth and
Opportunity Act (AGOA) and the
United States-Caribbean Basin Trade
Partnership Act (CBTPA)

July 18, 2005.

AGENCY: The Committee for the
Implementation of Textile Agreements
(CITA).

ACTION: Denial of the request alleging
that certain woven bamboo/cotton fabric

cannot be supplied by the domestic in
commercial quantities in a timely
manner under the AGOA and the
CBTPA.

SUMMARY: On May 18, 2005 the
Chairman of CITA received a petition
from Columbia Sportswear Company
alleging that certain woven bamboo/
cotton fabric, of detailed specifications,
classified in subheading 5516.42.0022 of
the Harmonized Tariff Schedule of the
United States (HTSUS), cannot be
supplied by the domestic industry in
commercial quantities in a timely
manner. The petition requested that
apparel articles of such fabrics be
eligible for preferential treatment under
the AGOA and the CBTPA. CITA has
determined that the subject fabrics can
be supplied by the domestic industry in
commercial quantities in a timely
manner and, therefore, denies the
request.

FOR FURTHER INFORMATION CONTACT:
Janet E. Heinzen, International Trade
Specialist, Office of Textiles and
Apparel, U.S. Department of Commerce,
(202) 482-3400.

SUPPLEMENTARY INFORMATION:

Authority: Section 112(b)(5)(B) of the
AGOA; Section 211(a) of the CBTPA
amending Section 213(b)(2)(A)(v)(I) of the
Caribbean Basin Economic Recovery Act
(CBERA); Sections 1 and 6 of Executive
Order No. 13191 of January 17, 2001;
Presidential Proclamations 7350 and 7351 of
October 2, 2000.

Background: The AGOA and the
CBTPA provide for quota- and duty-free
treatment for qualifying textile and
apparel products. Such treatment is
generally limited to products
manufactured from yarns and fabrics
formed in the United States or a
beneficiary country. The AGOA and the
CBTPA also provide for quota- and
duty-free treatment for apparel articles
that are both cut (or knit-to-shape) and
sewn or otherwise assembled in one or
more beneficiary countries from fabric
or yarn that is not formed in the United
States, if it has been determined that
such fabric or yarn cannot be supplied
by the domestic industry in commercial
quantities in a timely manner. In
Executive Order No. 13191 (66 FR
7271), CITA has been delegated the
authority to determine whether yarns or
fabrics cannot be supplied by the
domestic industry in commercial
quantities in a timely manner under the
AGOA and the CBTPA. On March 6,
2001, CITA published procedures that it
will follow in considering requests (66
FR 13502).

On May 18, 2005, the Chairman of
CITA received a petition from Columbia

Sportswear Company alleging that
certain woven bamboo/cotton fabric, of
detailed specifications, classified in
HTSUS subheading 5516.42.0022,
cannot be supplied by the domestic
industry in commercial quantities in a
timely manner. The petition requested
that apparel articles of such fabric be
eligible for preferential treatment under
the AGOA and the CBTPA.

On May 25, 2005, CITA published a
Federal Register notice requesting
public comments on the request,
particularly with respect to whether this
fabric can be supplied by the domestic
industry in commercial quantities in a
timely manner. See Request for Public
Comments on Commercial Availability
Petition under the African Growth and
Opportunity Act (AGOA) and the
United States - Caribbean Basin Trade
Partnership Act (CBTPA), 70 FR 30088
(May 25, 2005). On June 10, 2005, CITA
and USTR offered to hold consultations
with the House Ways and Means
Committee and the Senate Finance
Committee, but no consultations were
requested. We also requested advice
from the U.S. International Trade
Commission and the relevant Industry
Trade Advisory Committees.

Based on the information and advice
received by CITA, public comments,
and the report from the International
Trade Commission, CITA found that
there is domestic production, capacity,
and ability to supply the subject fabric
in commercial quantities in a timely
manner.

On the basis of currently available
information and our review of this
request, CITA has determined that there
is domestic capacity to supply the
subject fabric in commercial quantities
in a timely manner. The request from
Columbia Sportswear Company is
denied.

James C. Leonard III,

Chairman, Committee for the Implementation
of Textile Agreements.

[FR Doc. E5-3907 Filed 7—20-05; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF EDUCATION

Submission for OMB Review;
Comment Request

AGENCY: Department of Education.
SUMMARY: The Leader, Information
Management Case Services Team,
Regulatory Information Management
Services, Office of the Chief Information
Officer invites comments on the
submission for OMB review as required
by the Paperwork Reduction Act of
1995.
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DATES: Interested persons are invited to
submit comments on or before August
22, 2005.

ADDRESSES: Written comments should
be addressed to the Office of
Information and Regulatory Affairs,
Attention: Carolyn Lovett, Desk Officer,
Department of Education, Office of
Management and Budget, 725 17th
Street, NW., Room 10235, New
Executive Office Building, Washington,
DC 20503 or faxed to (202) 395-6974.

SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of
1995 (44 U.S.C. Chapter 35) requires
that the Office of Management and
Budget (OMB) provide interested
Federal agencies and the public an early
opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency’s ability to perform its
statutory obligations. The Leader,
Information Management Case Services
Team, Regulatory Information
Management Services, Office of the
Chief Information Officer, publishes that
notice containing proposed information
collection requests prior to submission
of these requests to OMB. Each
proposed information collection,
grouped by office, contains the
following: (1) Type of review requested,
e.g., new, revision, extension, existing
or reinstatement; (2) Title; (3) Summary
of the collection; (4) Description of the
need for, and proposed use of, the
information; (5) Respondents and
frequency of collection; and (6)
Reporting and/or Recordkeeping
burden. OMB invites public comment.

Dated: July 15, 2005.
Angela C. Arrington,
Leader, Information Management Case
Services Team, Regulatory Information
Management Services, Office of the Chief
Information Officer.

Federal Student Aid

Type of Review: Revision.

Title: Federal Family Education Loan,
Direct Loan, and Perkins Loan Discharge
Applications.

Frequency: One time.

Affected Public: Individuals or
household.

Reporting and Recordkeeping Hour
Burden:

Responses: 29,543.
Burden Hours: 14,774.

Abstract: These forms will serve as
the means of collecting the information
necessary to determine whether a

Federal Family Education Loan (FFEL)
or Direct Loan borrower qualifies for a
loan discharge based on school closure,
false certification of student eligibility,
or unauthorized signature. The school
closure discharge application may also
be used by Perkins Loan borrowers
applying for a closed school discharge.

Requests for copies of the information
collection submission for OMB review
may be accessed from http://
edicsweb.ed.gov, by selecting the
“Browse Pending Collections” link and
by clicking on link number 2739. When
you access the information collection,
click on “Download Attachments” to
view. Written requests for information
should be addressed to U.S. Department
of Education, 400 Maryland Avenue,
SW., Potomac Center, 9th Floor,
Washington, DC 20202—-4700. Requests
may also be electronically mailed to the
Internet address OCIO_RIMG@ed.gov or
faxed to 202—245-6623. Please specify
the complete title of the information
collection when making your request.

Comments regarding burden and/or
the collection activity requirements
should be directed to Joseph Schubart at
his e-mail address Joe.Schubart@ed.gov.
Individuals who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877—
8339.

[FR Doc. 05-14319 Filed 7—20-05; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. EF05-2021-000]

U.S. Department of Energy; Bonneville
Power Administration; Notice of Filing

July 14, 2005.

Take notice that on June 30, 2005,
U.S. Department of Energy, Bonneville
Power Administration, (Bonneville)
tendered for filing proposed rate
adjustments for its 2006 Transmission
and Ancillary Services Rates pursuant
to section 7(a)(2) of the Pacific
Northwest Electric Power Planning and
Conservation Act, 16 U.S.C. 839¢e(a)(2).
Pursuant to Commission regulations
300.10 and 300.21, 18 CFR 300.10 and
300.21, Bonneville seeks interim
approval of the proposed transmission
and ancillary services effective October
1, 2005, followed by final confirmation
and approval.

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of

the Commission’s Rules of Practice and
Procedure (18 CFR 385.211, 385.214).
Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as
appropriate. Such notices, motions, or
protests must be filed on or before the
comment date. Anyone filing a motion
to intervene or protest must serve a copy
of that document on the Applicant and
all the parties in this proceeding.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit an original and 14 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Comment Date: 5 p.m. eastern time on
July 21, 2005.

Linda Mitry,

Deputy Secretary.

[FR Doc. E5-3878 Filed 7—20-05; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP05-435-001]

Crossroads Pipeline Company; Notice
of Compliance Filing

July 15, 2005.

Take notice that on July 12, 2005,
Crossroads Pipeline Company
(Crossroads) tendered for filing as part
of its FERC Gas Tariff, First Revised
Volume No. 1, First Revised Sheet No.
74, with a proposed effective date of
September 1, 2005.

Any person desiring to protest this
filing must file in accordance with Rule
211 of the Commission’s Rules of
Practice and Procedure (18 CFR
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385.211). Protests to this filing will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Such protests must be filed in
accordance with the provisions of
Section 154.210 of the Commission’s
regulations (18 CFR 154.210). Anyone
filing a protest must serve a copy of that
document on all the parties to the
proceeding.

The Commission encourages
electronic submission of protests in lieu
of paper using the “eFiling” link at
http://www.ferc.gov. Persons unable to
file electronically should submit an
original and 14 copies of the protest to
the Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Linda Mitry,
Deputy Secretary.

[FR Doc. E5-3894 Filed 7—20-05; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP03-36—-013]

Dauphin Island Gathering Partners;
Notice of Proposed Changes in FERC
Gas Tariff

July 14, 2005.

Take notice that on July 7, 2005,
Dauphin Island Gathering Partners
(Dauphin Island) tendered for filing and
acceptance by the Federal Energy
Regulatory Commission (Commission)
as part of its FERC Gas Tariff, First
Revised Volume No. 1, the revised tariff
sheets listed below to become effective
August 6, 2005. Dauphin Island states
that these tariff sheets reflect changes to
its statement of negotiated rates.

Twenty-Second Revised Sheet No. 9,
Seventeenth Revised Sheet No. 10.

Dauphin Island states that copies of
the filing are being served on its
customers and other interested parties.

Any person desiring to protest this
filing must file in accordance with Rule
211 of the Commission’s Rules of
Practice and Procedure (18 CFR
385.211). Protests to this filing will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Such protests must be filed in
accordance with the provisions of
Section 154.210 of the Commission’s
regulations (18 CFR 154.210). Anyone
filing a protest must serve a copy of that
document on all the parties to the
proceeding.

The Commission encourages
electronic submission of protests in lieu
of paper using the “eFiling” link at
http://www.ferc.gov. Persons unable to
file electronically should submit an
original and 14 copies of the protest to
the Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERGC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Linda Mitry,
Deputy Secretary.

[FR Doc. E5—3884 Filed 7—20-05; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. EC05-103-000]

Duke Energy Corporation and Cinergy
Corp.; Notice of Filing

July 15, 2005.

Take notice that on July 12, 2005,
Duke Energy Corporation and its
subsidiaries that are public utilities
subject to the Commission’s jurisdiction
and Cinergy Corp. and its subsidiaries
that are public utilities subject to the
Commission’s jurisdiction (collectively,
Applicants) submitted a filing pursuant
to section 203 of the Federal Power Act
for authorization of a disposition of
jurisdictional facilities whereby: (1) The
merger of Duke Energy and Cinergy
through an all-stock transaction in

which each common share of Cinergy
will be converted into 1.56 shares of
Duke Energy; and (2) the subsequent
internal restructuring and consolidation
of Duke Energy’s and Cinergy’s
subsidiaries to establish a more efficient
corporate structure for the combined
company.

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211, 385.214).
Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as
appropriate. Such notices, motions, or
protests must be filed on or before the
comment date. Anyone filing a motion
to intervene or protest must serve a copy
of that document on the Applicant and
all the parties in this proceeding.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit an original and 14 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Comment Date: 5 p.m. eastern time on
September 12, 2005.
Linda Mitry,
Deputy Secretary.
[FR Doc. E5-3887 Filed 7—20-05; 8:45 am]|
BILLING CODE 6717-01-P
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DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket Nos. EG05-83—-000, EG05-84-000,
EG05-85-000, EG05-86—-000, EG05-87—-000]

G-Flow Wind, LLC; Green Acres
Breeze, LLC; Minnesota Breeze, LLC;
Wolf Wind Enterprises, LLC; Sunset
Breeze, LLC; Notice of Applications for
Commission Determination of Exempt
Wholesale Generator Status

July 15, 2005.

Take notice that on July 8 and 11,
2005, G-Flow Wind, LLC, Green Acres
Breeze, LLC, Minnesota Breeze, LLC,
Wolf Wind Enterprises, LLC and Sunset
Breeze, LLC, (collectively, Applicants),
filed with the Commission applications
for determination of exempt wholesale
generator status pursuant to part 365 of
the Commission’s regulations.

Applicants state they are a Minnesota
limited liability companies and will be
engaged directly and exclusively in the
business of owning all or part of one or
more eligible facilities, and selling
energy at wholesale. Applicants further
state that they are developing a 125 MW
wind power generation facility to be
located in Nobles County, Minnesota.
The Applicants further state that the
project will be an eligible facility
pursuant to section 32(a)(2) of the
PUHCA.

Applicants state that a copy of the
filings have been served on the
Minnesota Public Utility Commission.

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211, 385.214).
Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as
appropriate. Such notices, motions, or
protests must be filed on or before the
comment date. Anyone filing a motion
to intervene or protest must serve a copy
of that document on the Applicant and
all the parties in this proceeding.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit an original and 14 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Comment Date: 5 p.m. eastern time on
July 29, 2005.

Linda Mitry,

Deputy Secretary.

[FR Doc. E5-3888 Filed 7-20-05; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP97-391-000]

Gas Research Institute; Notice of True
Up and Accounting Report

July 15, 2005.

Take notice that on July 1, 2005, Gas
Research Institute (GRI) tendered for
filing the True Up and Accounting
Report in compliance with the
settlement approved by the Commission
in this and other dockets in Gas
Research Institute, 83 FERC { 61,093,
on reh’g, 83 FERC { 61,331 (1998) (1998
Settlement).

GRI states that the 1998 Settlement’s
Article II, Section 1.1 True Up and
Accounting provision, requires GRI to
file the instant report. GRI submits that
the report: (1) provides a straightforward
comparison of GRI collections pursuant
to the 1998 Settlement with approved
budgets; and (2) provides consideration
of GRI’s efforts to minimize over-
collections and the need for any
refunds. The report shows that during
the period 1998 to 2004, GRI over-
collected $46,909.98, which amounts to
0.006 percent of its overall funding
target of $723.0 million.

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211 and
385.214). Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as

appropriate. Such notices, motions, or
protests must be filed on or before the
date as indicated below. Anyone filing
an intervention or protest must serve a
copy of that document on the Applicant.
Anyone filing an intervention or protest
on or before the intervention or protest
date need not serve motions to intervene
or protests on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit an original and 14 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Comment Date: 5 p.m. eastern time on
July 22, 2005.

Linda Mitry,
Deputy Secretary.

[FR Doc. E5-3896 Filed 7—20-05; 8:45 am]|
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP99-518-074]

Gas Transmission Northwest
Corporation; Notice of Proposed
Change in FERC Gas Tariff

July 14, 2005.

Take notice that on June 30, 2005, Gas
Transmission Northwest Corporation
(“GTN”) tendered for filing as part of its
FERC Gas Tariff, Third Revised Volume
No. 1-A, the following tariff sheets, to
become effective July 1, 2005:

Twenty-Second Revised Sheet No. 15,
Fourth Revised Sheet No. 24,

First Revised Sheet No. 26,

First Revised Sheet No. 27.

GTN states that these sheets are being
filed to update GTN’s reporting of
negotiated rate transactions that it has
entered into.
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GTN further states that a copy of this
filing has been served on GTN’s
jurisdictional customers and interested
state regulatory agencies.

Any person desiring to protest this
filing must file in accordance with Rule
211 of the Commission’s Rules of
Practice and Procedure (18 CFR
385.211). Protests to this filing will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Such protests must be filed in
accordance with the provisions of
Section 154.210 of the Commission’s
regulations (18 CFR 154.210). Anyone
filing a protest must serve a copy of that
document on all the parties to the
proceeding.

The Commission encourages
electronic submission of protests in lieu
of paper using the “eFiling” link at
http://www.ferc.gov. Persons unable to
file electronically should submit an
original and 14 copies of the protest to
the Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Linda Mitry,
Deputy Secretary.

[FR Doc. E5-3885 Filed 7—20-05; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP99-176-110]

Natural Gas Pipeline Company of
America; Notice of Compliance Filing

July 14, 2005.

Take notice that on July 6, 2005,
Natural Gas Pipeline Company of
America (Natural) submitted a
compliance filing pursuant to the
Federal Energy Regulatory Commission
(Commission) Order on Clarification
and Rehearing issued June 8, 2005, in
Docket No. RP99-176-109 (Order).

Natural states that copies of its filing
were served on all parties on the official
service list.

Any person desiring to protest this
filing must file in accordance with Rule
211 of the Commission’s Rules of
Practice and Procedure (18 CFR
385.211). Protests to this filing will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Such protests must be filed in
accordance with the provisions of
Section 154.210 of the Commission’s
regulations (18 CFR 154.210). Anyone
filing a protest must serve a copy of that
document on all the parties to the
proceeding.

The Commission encourages
electronic submission of protests in lieu
of paper using the “eFiling” link at
http://www.ferc.gov. Persons unable to
file electronically should submit an
original and 14 copies of the protest to
the Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Linda Mitry,
Deputy Secretary.

[FR Doc. E5—-3881 Filed 7—20-05; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP00-404-017]

Northern Natural Gas Company; Notice
of Filing of a Report on Field Area
Segmentation

July 14, 2005.

Take notice that on July 1, 2005,
Northern Natural Gas Company
(Northern), filed a report with the
Commission in compliance with the
Commission’s August 4, 2004 Order in
this proceeding, which assesses the
operation of Phase 1 of Northern’s Field
Area segmentation plan.

Northern further states that copies of
the filing have been mailed to each of
its customers and interested State
Commissions.

Any person desiring to protest this
filing must file in accordance with Rule
211 of the Commission’s Rules of
Practice and Procedure (18 CFR
385.211). Protests to this filing will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Such protests must be filed in
accordance with the provisions of
Section 154.210 of the Commission’s
regulations (18 CFR 154.210). Anyone
filing a protest must serve a copy of that
document on all the parties to the
proceeding.

The Commission encourages
electronic submission of protests in lieu
of paper using the “eFiling” link at
http://www.ferc.gov. Persons unable to
file electronically should submit an
original and 14 copies of the protest to
the Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
>eLibrary> link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Linda Mitry,
Deputy Secretary.

[FR Doc. E5-3883 Filed 7—20-05; 8:45 am]|
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP05-386—001]

Overthrust Pipeline Company; Notice
of Compliance Filing

July 15, 2005.

Take notice that on July 13, 2005,
Overthrust Pipeline Company
(Overthrust) tendered for filing as part
of its FERC Gas Tariff, First Revised
Volume No. 1-A, Substitute Third
Revised Sheet No. 109, to become
effective July 22, 2005.

Overthrust states that copies of the
filing have been served upon
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Overthrust’s customers and the public
service commissions of Utah and
Wyoming.

Any person desiring to protest this
filing must file in accordance with Rule
211 of the Commission’s Rules of
Practice and Procedure (18 CFR
385.211). Protests to this filing will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Such protests must be filed in
accordance with the provisions of
Section 154.210 of the Commission’s
regulations (18 CFR 154.210). Anyone
filing a protest must serve a copy of that
document on all the parties to the
proceeding.

The Commission encourages
electronic submission of protests in lieu
of paper using the “eFiling” link at
http://www.ferc.gov. Persons unable to
file electronically should submit an
original and 14 copies of the protest to
the Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Linda Mitry,

Deputy Secretary.

[FR Doc. E5-3891 Filed 7—20-05; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP05-405-001]

Ozark Gas Transmission, L.L.C.;
Notice of Compliance Filing

July 15, 2005.

Take notice that on July 7, 2005,
Ozark Gas Transmission, L.L.C. (Ozark)
tendered for filing as part of its FERC
Gas Tariff, Original Volume No. 1, First
Revised Sheet No. 110, with an effective
date of September 1, 2005.

Ozark states that on June 29, 2005 it
filed certain proposed amendments to
its FERC Gas Tariff to comply with
FERC Order No. 587-S. Ozark states that

it has discovered that one of the new
tariff sheets it included as part of that
filing, designated as an “Original
Sheet”’, had previously been used (but
did not become effective) as part of a
1998 certificate proceeding.

Ozark states that copies of the filing
has been served on all of Ozark’s
affected customers and state
commissions.

Any person desiring to protest this
filing must file in accordance with Rule
211 of the Commission’s Rules of
Practice and Procedure (18 CFR
385.211). Protests to this filing will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Such protests must be filed in
accordance with the provisions of
Section 154.210 of the Commission’s
regulations (18 CFR 154.210). Anyone
filing a protest must serve a copy of that
document on all the parties to the
proceeding.

The Commission encourages
electronic submission of protests in lieu
of paper using the “eFiling” link at
http://www.ferc.gov. Persons unable to
file electronically should submit an
original and 14 copies of the protest to
the Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive email notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Linda Mitry,
Deputy Secretary.
2 -

[FR Doc. E5—3892 Filed 7—20-05; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket Nos. ER05—1010-002, ER05-1213—
000]

PJM Interconnection, L.L.C.; Notice of
Filing
July 15, 2005.

Take notice that on July 8, 2005, PJ]M
Interconnection L.L.C. (PJM) submitted

for filing a revised Interconnection
Service Agreement (ISA) in which the
return component of the costs was
deleted, in compliance with the
Commission’s order issued June 23,
2005, in Docket No. ER05-1010-000.
PJM also submitted for filing under
section 205 of the Federal Power Act a
new Schedule G—Schedule of Non-
Standard Terms and Conditions—to the
ISA, in which Technical Specifications
dealing with telephonic interference, are
specified.

Any person desiring to intervene or to
protest in the above proceeding must
file in accordance with Rules 211 and
214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 385.214) on or before 5 p.m. Eastern
time on the specified comment date. It
is not necessary to separately intervene
again in a subdocket related to a
compliance filing if you have previously
intervened in the same docket. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceeding.
Anyone filing a motion to intervene or
protest must serve a copy of that
document on the Applicant. In reference
to filings initiating a new proceeding,
interventions or protests submitted on
or before the comment deadline need
not be served on persons other than the
applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper, using the
FERC Online links at http://
www.ferc.gov. To facilitate electronic
service, persons with Internet access
who will eFile a document and/or be
listed as a contact for an intervenor
must create and validate an
eRegistration account using the
eRegistration link. Select the eFiling
link to log on and submit the
intervention or protests.

Persons unable to file electronically
should submit an original and 14 copies
of the intervention or protest to the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

The filing in the above proceeding is
accessible in the Commission’s eLibrary
system. It is also available for review in
the Commission’s Public Reference
Room in Washington, DC. There is an
eSubscription link on the Web site that
enables subscribers to receive e-mail
notification when a document is added
to a subscribed docket(s). For assistance
with any FERC Online service, please e-
mail FERCOnlineSupport@ferc.gov or
call (866) 208—3676 (toll free). For TTY,
call (202) 502—-8659.
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Comment Date: 5 p.m. on July 29,
2005.

Linda Mitry,
Deputy Secretary.

[FR Doc. E5-3889 Filed 7—20-05; 8:45 am]|
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket Nos. ER05-982-000, ER05-982—
001]

Prime Power Sales I, LLC; Notice of
Issuance of Order

July 15, 2005.

Prime Power Sales I, LLC (PPSI) filed
an application for market-based rate
authority, with an accompanying rate
schedule. The proposed rate schedule
provides for wholesale sales of energy
and capacity at market-based rates. PPSI
also requested waiver of various
Commission regulations. In particular,
PPSI requested that the Commission
grant blanket approval under 18 CFR
part 34 of all future issuances of
securities and assumptions of liability
by PPSL

On July 14, 2005, the Commission
granted the request for blanket approval
under part 34, subject to the following:

Any person desiring to be heard or to
protest the blanket approval of
issuances of securities or assumptions of
liability by PPSI should file a motion to
intervene or protest with the Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC 20426,
in accordance with Rules 211 and 214
of the Commission’s Rules of Practice
and Procedure. 18 CFR 385.211, 385.214
(2004).

Notice is hereby given that the
deadline for filing motions to intervene
or protest, is August 15, 2005.

Absent a request to be heard in
opposition by the deadline above, PPSI
is authorized to issue securities and
assume obligations or liabilities as a
guarantor, indorser, surety, or otherwise
in respect of any security of another
person; provided that such issuance or
assumption is for some lawful object
within the corporate purposes of PPSI,
compatible with the public interest, and
is reasonably necessary or appropriate
for such purposes.

The Commission reserves the right to
require a further showing that neither
public nor private interests will be
adversely affected by continued
approval of PPSI issuances of securities
or assumptions of liability.

Copies of the full text of the Director’s
Order are available from the

Commission’s Public Reference Room,
888 First Street, NE., Washington, DC
20426. The Order may also be viewed
on the Commission’s Web site at
http://www.ferc.gov, using the eLibrary
link. Enter the docket number excluding
the last three digits in the docket
number filed to access the document.
Comments, protests, and interventions
may be filed electronically via the
Internet in lieu of paper. See 18 CFR
385.2001(a)(1)(iii) and the instructions
on the Commission’s Web site under the
“e-Filing” link. The Commission
strongly encourages electronic filings.

Linda Mitry,

Deputy Secretary.

[FR Doc. E5—-3890 Filed 7—20-05; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP05-508—-000]

Questar Pipeline Company; Notice of
Tariff Filing

July 15, 2005.

Take notice that on July 13, 2005,
Questar Pipeline Company (Questar),
tendered for filing as part of its FERC
Gas Tariff, Original Volume No. 3,
Forty-First Revised Sheet No. 8, to be
effective August 15, 2005.

Questar states that this filing
proposed the deletion of the reference to
a Gas Research Institute (GRI) surcharge
that is no longer applicable. Questar
further states that the GRI funding has
been eliminated according to a
Commission-approved 1998 settlement.

Questar states that copies of this filing
were served upon Questar’s customers,
the Public Service Commission of Utah
and the Public Service Commission of
Wyoming.

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211 and
385.214). Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as
appropriate. Such notices, motions, or
protests must be filed in accordance
with the provisions of Section 154.210
of the Commission’s regulations (18 CFR
154.210). Anyone filing an intervention
or protest must serve a copy of that
document on the Applicant. Anyone

filing an intervention or protest on or
before the intervention or protest date
need not serve motions to intervene or
protests on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit an original and 14 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Linda Mitry,

Deputy Secretary.

[FR Doc. E5-3895 Filed 7-20-05; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. CP05-393-000]

Tennessee Gas Pipeline Company;
Notice of Request Under Blanket
Authorization

July 14, 2005.

Take notice that on July 8, 2005,
Tennessee Gas Pipeline Company
(Tennessee), 1001 Louisiana Street,
Houston, Texas 77002, filed in Docket
No. CP05-393-000 a request pursuant to
sections 157.205(b) and 157.208(f)(2) of
the Commission’s Regulations under the
Natural Gas Act (18 CFR 157.205 and
157.208) for authorization to increase
the maximum allowable operating
pressure (MAOP) of its North Odem-
Spartan lateral (Line 3A—100) located in
San Patricio County, Texas, under the
authorization issued in Docket No.
CP82-413-000 pursuant to section 7 of
the Natural Gas Act, all as more fully
described in the request.

This filing is available for review at
the Commission in the Public Reference
Room or may be viewed on the
Commission’s Web site at http://
www.ferc.gov using the “‘eLibrary” link.
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Enter the docket number excluding the
last three digits in the docket number
field to access the document. For
assistance, please contact FERC Online
Support at
FERCOnlineSupport@ferc.gov or toll-
free at (866) 208—3676, or for TTY,
contact (202) 502—8659.

Any questions concerning this request
may be directed to Jacques A. Hodges,
Attorney, Tennessee Gas Pipeline
Company, 1001 Louisiana Street,
Houston, Texas 77002, at (713) 420—
5680 or Fax (713) 420—-1601 or Cynthia
Hornstein Roney, Certificates &
Regulatory Compliance, at (713) 420—
3281 or fax (713) 420-1605.

Tennessee states that Line 3A-100 is
connected to Tennessee’s parallel
mainlines designated as Line No. 100—
1 and 100-2. Tennessee asserts that the
operating pressure of its mainline is 750
psig, but whenever the pressure on the
mainline exceeds 700 psig, producers
on the lateral must be shut in to avoid
pressure buildup that exceeds the 718
psig MAOP limit. Tennessee maintains
that the proposed MAOP increase is
needed so that Tennessee can
consistently and reliably receive natural
gas from the affected producers located
on this lateral. Tennessee contends that
the estimated project cost would be
approximately $41,110.

Any person or the Commission’s Staff
may, within 45 days after the issuance
of the instant notice by the Commission,
file pursuant to Rule 214 of the
Commission’s Procedural Rules (18 CFR
385.214) a motion to intervene or notice
of intervention and, pursuant to Section
157.205 of the Commission’s
Regulations under the Natural Gas Act
(NGA) (18 CFR 157.205) a protest to the
request. If no protest is filed within the
time allowed therefore, the proposed
activity shall be deemed to be
authorized effective the day after the
time allowed for protest. If a protest is
filed and not withdrawn within 30 days
after the time allowed for filing a
protest, the instant request shall be
treated as an application for
authorization pursuant to Section 7 of
the NGA.

Comments, protests and interventions
may be filed electronically via the
Internet in lieu of paper. See 18 CFR
385.2001(a)(1)(iii) and the instructions
on the Commission’s Web site under the
“e-filing” link. The Commission
strongly encourages electronic filings.

Linda Mitry,
Deputy Secretary.

[FR Doc. E5-3877 Filed 7—20-05; 8:45 am]|
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. CP05-363-001]

Texas Eastern Transmission, LP;
Notice of Compliance Filing

July 15, 2005.

Take notice that on July 11, 2005,
Texas Eastern Transmission, LP (Texas
Eastern) submitted a compliance filing
pursuant to Texas Eastern
Transmission, LP, 111 FERC {62,329
(2005), issued on June 24, 2005, in
Docket No. CP05-363—-000.

Texas Eastern states that copies of the
filing were served on parties on the
official service lists in the captioned
proceeding.

Any person desiring to protest this
filing must file in accordance with Rule
211 of the Commission’s Rules of
Practice and Procedure (18 CFR
385.211). Protests to this filing will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Such protests must be filed on or before
the date as indicated below. Anyone
filing a protest must serve a copy of that
document on all the parties to the
proceeding.

The Commission encourages
electronic submission of protests in lieu
of paper using the “eFiling” link at
http://www.ferc.gov. Persons unable to
file electronically should submit an
original and 14 copies of the protest to
the Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERGC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502—-8659.

Comment Date: 5 p.m. eastern time on
August 5, 2005.
Linda Mitry,
Deputy Secretary.
[FR Doc. E5—-3886 Filed 7—20-05; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP05-430-001]

Venice Gathering System, LLC; Notice
of Compliance Filing

July 15, 2005.

Take notice that on July 8, 2005,
Venice Gathering System, LLC (VGS)
submitted for filing corrected tariff
sheets to VGS’s compliance filing in the
instant docket. VGS states that the
tendered tariff sheets, bearing a
proposed effective date of September 1,
2005, are as follows:

Seventh Revised Sheet No. 192,
Seventh Revised Sheet No. 196,
Fifth Revised Sheet No. 197.

VGS states that the tariff sheets were
filed to correct the Order No. 614 tariff
sheet designations as required under the
Commission’s regulations.

VGS states that a copy of VGS’s filing
was served on each customer and
interested state commission.

Any person desiring to protest this
filing must file in accordance with Rule
211 of the Commission’s Rules of
Practice and Procedure (18 CFR
385.211). Protests to this filing will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Such protests must be filed in
accordance with the provisions of
section 154.210 of the Commission’s
regulations (18 CFR 154.210). Anyone
filing a protest must serve a copy of that
document on all the parties to the
proceeding.

The Commission encourages
electronic submission of protests in lieu
of paper using the “eFiling” link at
http://www.ferc.gov. Persons unable to
file electronically should submit an
original and 14 copies of the protest to
the Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
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(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Linda Mitry,

Deputy Secretary.

[FR Doc. E5-3893 Filed 7-20-05; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket Nos. EC05-102-000, et al.]

Wrightsville Power Facility, L.L.C., et
al.; Electric Rate and Corporate Filings

July 14, 2005.

The following filings have been made
with the Commission. The filings are
listed in ascending order within each
docket classification.

1. Wrightsville Power Facility, L.L.C.;
Wrightsville Development Funding,
L.L.C.; Mirant Wrightsville
Management, Inc.; Mirant Wrightsville
Investment, Inc.

[Docket No. EC05-102—-000]

Take notice that on July 8, 2005,
Wrightsville Power Facility, L.L.C. and
two of its members, Mirant Wrightsville
Management, Inc. and Mirant
Wrightsville Investment, Inc., and
Wrightsville Development Funding,
L.L.C. (collectively, the Applicants), as
debtors and debtors in possession,
submitted an Application pursuant to
section 203 of the Federal Power Act for
authorization of the disposition of
jurisdictional facilities whereby the
Applicants will sell certain FPA-
jurisdictional facilities associated with
the approximately 548 MW Wrightsville
generating facility, to Arkansas Electric
Cooperative Corporation for
consideration in the amount of
$85,000,000.00.

Comment Date: 5 p.m. eastern time on
July 29, 2005.

2. FPL Energy Montezuma Wind, LLC

[Docket No. EG05-81-000]

Take notice that on July 6, 2005, FPL
Energy Montezuma Wind, LLC, (FPL
Energy) located at 700 Universe Blvd.,
Juno Beach, Florida, 33408, filed with
the Federal Energy Regulatory
Commission an application for
determination of exempt wholesale
generator status pursuant to part 365 of
the Commission’s regulations.

FPL Energy Montezuma Wind, LLC
states it is a wind facility with a
nameplate generating capacity of
approximately 34.2 MW located in
Solano County, California.

FPL Energy states that copies of this
filing have been served upon the
Securities and Exchange Commission,
the Florida Public Service Commission
and the California Public Utilities
Commission.

Comment Date: 5 p.m. eastern time on
July 28, 2005.

3. Shiloh I Wind Project LLC
[Docket No. EG05-82-000]

Take notice that on July 8, 2005,
Shiloh I Wind Project LLC (Shiloh),
1125 NW. Couch, Suite 700, Portland,
Oregon 97209, filed with the Federal
Energy Regulatory Commission an
application for determination of exempt
wholesale generator status pursuant to
part 365 of the Commission’s
regulations.

Comment Date: 5 p.m. eastern time on
July 29, 2005.

Standard Paragraph

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211, 385.214).
Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as
appropriate. Such notices, motions, or
protests must be filed on or before the
comment date. Anyone filing a motion
to intervene or protest must serve a copy
of that document on the Applicant and
all the parties in this proceeding.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit an original and 14 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call

(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Linda Mitry,

Deputy Secretary.

[FR Doc. E5-3897 Filed 7-20-05; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Combined Notice of Filings #1

July 15, 2005.

Take notice that the Commission
received the following electric rate
filings.

Docket Numbers: ER01-1011-006.

Applicants: Redbud Energy LP.

Description: Redbud Energy LP
submits Second Revised Sheet 1 and
First Revised Sheets No. 1 A to its FERC
Electric Tariff, Original Volume No.1, in
compliance with the Commission’s 6/
16/05 letter order, 111 FERC 61,397
(2005).

Filed Date: 7/12/2005.

Accession Number: 20050714—0185.

Comment Date: 5 p.m. Eastern Time
on Tuesday, August 2, 2005.

Docket Numbers: ER05-903—-001.

Applicants: Consolidated Edison
Energy Massachusetts, Inc.

Description: Consolidated Edison
Energy Massachusetts, Inc. submits an
amendment to its 4/29/05 filing of a
cost-of-service Reliability Must Run
Agreement with ISO New England, Inc.,
in response to the Commission’s 6/10/
05 deficiency letter in Docket No. ER05—
903-000.

Filed Date: 7/11/2005

Accession Number: 20050714-0059.

Comment Date: 5 p.m. Eastern Time
on Monday, August 1, 2005.

Docket Numbers: ER05-1206-000.

Applicants: Alliance Power
Marketing, Inc.

Description: Alliance Power
Marketing, Inc. submits a notice of
cancellation of its market rate tariff,
FERC Electric Rate Schedule No. 1.

Filed Date: 7/7/2005.

Accession Number: 20050711-0166.

Comment Date: 5 p.m. Eastern Time
on Thursday, July 28, 2005.

Docket Numbers: ER05-1208-000.

Applicants: Southwest Power Pool,
Inc.

Description: Southwest Power Pool,
Inc. submits an executed service
agreement for network integration
transmission service and an executed
network operating agreement with
Southwestern Public Service Company
to serve West Texas Municipal Power
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Agency load located at the City of
Lubbock, Texas, designated as Service
Agreement No. 1139.

Filed Date: 7/12/2005.

Accession Number: 20050714-0190.

Comment Date: 5 p.m. Eastern Time
on Tuesday, August 2, 2005.

Docket Numbers: ER05-1209-000.

Applicants: PJM Interconnection
L.L.C.

Description: PJM Interconnection LLC
submits revisions to its open access
transmission tariff concerning its
proposal to amend Article 10 of the PJM
Open Access Transmission Tariff .

Filed Date: 7/12/2005.

Accession Number: 20050714-0189.

Comment Date: 5 p.m. Eastern Time
on Tuesday, August 2, 2005.

Docket Numbers: ER98-4289-005.

Applicants: Montana-Dakota Utilities
Company.

Description: Montana-Dakota Utilities
Company submits an amendment to its
updated market power analysis filed 10/
15/04, as amended on 5/6/05, in
response to the Commission’s
deficiency letter issued 6/3/05.

Filed Date: 7/5/2005.

Accession Number: 20050714-0056.

Comment Date: 5 p.m. Eastern Time
on Tuesday, July 26, 2005.

Any person desiring to intervene or to
protest in any of the above proceedings
must file in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 385.214) on or before 5 p.m. Eastern
time on the specified comment date. It
is not necessary to separately intervene
again in a subdocket related to a
compliance filing if you have previously
intervened in the same docket. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceeding.
Anyone filing a motion to intervene or
protest must serve a copy of that
document on the Applicant. In reference
to filings initiating a new proceeding,
interventions or protests submitted on
or before the comment deadline need
not be served on persons other and the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper, using the
FERC Online links at http://
www.ferc.gov. To facilitate electronic
service, persons with Internet access
who will eFile a document and/or be
listed as a contact for an intervenor
must create and validate an
eRegistration account using the
eRegistration link. Select the eFiling
link to log on and submit the
intervention or protests.

Persons unable to file electronically
should submit an original and 14 copies
of the intervention or protest to the
Federal Energy Regulatory Commission,
888 First St., NE., Washington, DC
20426.

The filings in the above proceedings
are accessible in the Commission’s
eLibrary system by clicking on the
appropriate link in the above list. They
are also available for review in the
Commission’s Public Reference Room in
Washington, DC. There is an
eSubscription link on the Web site that
enables subscribers to receive e-mail
notification when a document is added
to a subscribed dockets(s). For
assistance with any FERC Online
service, please e-mail
FERCOnlinSupport@ferc.gov. or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Linda Mitry,
Deputy Secretary.

[FR Doc. E5—-3898 Filed 7—20-05; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Combined Notice of Filings #1

July 14, 2005.

Take notice that the Commission
received the following electric rate
filings.

Docket Numbers: ER00-2187-001.

Applicants: CMS Distributed Power,
L.L.C.

Description: CMS Distributed Power,
L.L.C.’s response to the requirement to
file a generation market power analysis
together with tariff modification to
comply with FERC’s rulings and related
materials.

Filed Date: 7/11/2005.

Accession Number: 20050713-0073.

Comment Date: 5 p.m. Eastern Time
on Monday, August 1, 2005.

Docket Numbers: ER00—2687-007.

Applicants: Union Electric Company.

Description: Union Electric Company
submits notification of change in status
regarding AmerenUE relevant to its
continued authorization to sell power at
market-based rates.

Filed Date: 7/11/2005.

Accession Number: 20050713-0070.

Comment Date: 5 p.m. Eastern Time
on Monday, August 1, 2005.

Docket Numbers: ER01-205—-008;
ER98-2640-006; ER98-4590—-004;
ER99-1610-011.

Applicants: Xcel Energy Services,
Inc.; Northern States Power Company

and Northern States Power Company
(Wisconsin); Public Service Company of
Colorado; Southwestern Public Service
Company.

Description: Xcel Energy Services Inc,
on behalf of itself and the Xcel Energy
Operating Companies, Northern States
Power Company and Northern States
Power Company (Wisconsin), Public
Service Company of Colorado and
Southwestern Public Service Company,
submits an errata to correct the
description of the change in status
submitted 7/1/05.

Filed Date: 7/12/2005.

Accession Number: 20050714—0154.

Comment Date: 5 p.m. Eastern Time
on Tuesday, August 2, 2005.

Docket Numbers: ER04-230-011;
ER01-3155-009; EL01-45-017; ER01—
1385-018.

Applicants: New York Independent
System Operator, Inc.

Description: New York Independent
System Operator, Inc. submits its
compliance filing which modifies
Attachment H of its Market
Administration & Control Area Services
Tariff, to remove the tariff provisions
that permit the application of the
NYISO’s automatic mitigation
procedures to generator’s operating in
the rest-of-state, real-time market
pursuant to the Commission’s Order
issued 6/24/05, 111 FERC 61,468 (2005).

Filed Date: 7/11/2005.

Accession Number: 20050713-0069.

Comment Date: 5 p.m. Eastern Time
on Monday, August 1, 2005.

Docket Numbers: ER04-1265-003.

Applicants: Mystic I, LLC; Mystic
Development, LLC; Fore River
Development, LLC.

Description: Mystic I, LLC, Mystic
Development, LLC & Fore River
Development, LLC, submit their revised
versions of the market-based tariffs with
the correct designations in compliance
with the Commission’s 6/7/05 letter
order.

Filed Date: 7/7/2005.

Accession Number: 20050713-0071.

Comment Date: 5 p.m. Eastern Time
on Thursday, July 28, 2005.

Docket Numbers: ER05-940—-000.

Applicants: Vesta Capital Partners LP.

Description: Vesta Capital Partners,
LP submits a Notice of Withdrawal of its
proposed Initial Rate Schedule, FERC
Electric Tariff, Original Volume 1 filed
on 5/5/05.

Filed Date: 7/5/2005.

Accession Number: 20050708-0037.

Comment Date: 5 p.m. Eastern Time
on Tuesday, July 26, 2005.

Docket Numbers: ER05-1179-001.
Applicants: Berkshire Power
Company, LLC.
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Description: Berkshire Power
Company, LLC submits Exhibit FMB-2,
which provides detailed cost & revenue
information for Berkshire for the
calendar year 2000 through 2004,
amending its 6/30/05 filing in ER05—
1179-000.

Filed Date: 7/8/2005.

Accession Number: 20050712-0210.

Comment Date: 5 p.m. Eastern Time
on Thursday, July 21, 2005.

Docket Numbers: ER05-1207-000.

Applicants: Southwestern Electric
Power Company.

Description: Southwestern Electric
Power Company submits changes in
rates applicable to transmission service
to be provided to Arkansas Electric
Cooperative Corporation for the period
7/1/05 to 12/21/07.

Filed Date: 7/11/2005.

Accession Number: 20050713-0074.

Comment Date: 5 p.m. Eastern Time
on Monday, August 1, 2005.

Docket Numbers: ER97—-2801-008,
ER03-478-006 and EL05-95-000.

Applicants: PacifiCorp.

Description: PacifiCorp and PPM
Energy, Inc., provides their second and
final filing in compliance with FERC’s
5/9/05 order.

Filed Date: 7/8/2005, as amended 7/
12/2005.

Accession Number: 20050712—-0286.

Comment Date: 5 p.m. Eastern Time
on Friday, July 29, 2005.

Any person desiring to intervene or to
protest in any of the above proceedings
must file in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 385.214) on or before 5 p.m. Eastern
time on the specified comment date. It
is not necessary to separately intervene
again in a subdocket related to a
compliance filing if you have previously
intervened in the same docket. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceeding.
Anyone filing a motion to intervene or
protest must serve a copy of that
document on the Applicant. In reference
to filings initiating a new proceeding,
interventions or protests submitted on
or before the comment deadline need
not be served on persons other and the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper, using the
FERC Online links at http://
www.ferc.gov. To facilitate electronic
service, persons with Internet access
who will eFile a document and/or be
listed as a contact for an intervenor
must create and validate an

eRegistration account using the
eRegistration link. Select the eFiling
link to log on and submit the
intervention or protests.

Persons unable to file electronically
should submit an original and 14 copies
of the intervention or protest to the
Federal Energy Regulatory Commission,
888 First St., NE., Washington, DC
20426.

The filings in the above proceedings
are accessible in the Commission’s
eLibrary system by clicking on the
appropriate link in the above list. They
are also available for review in the
Commission’s Public Reference Room in
Washington, DC. There is an
eSubscription link on the Web site that
enables subscribers to receive e-mail
notification when a document is added
to a subscribed dockets(s). For
assistance with any FERC Online
service, please e-mail
FERCOnlineSupport@ferc.gov or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Linda Mitry,

Deputy Secretary.

[FR Doc. E5-3899 Filed 7-20-05; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Notice of Intent To File Application for
New License

July 14, 2005.

a. Type of Filing: Notice of intent to
file application for a new license.

b. Project No.: 606.

c. Date Filed: June 27, 2005.

d. Submitted by: Synergics Energy
Services, LLC.

e. Name of Project: Kilarc-Cow Creek
Project.

f. Location: On Old Cow Creek and
South Cow Creek in Shasta County,
California.

g. Filed Pursuant to: Section 15 of the
Federal Power Act; 18 CFR 16.6 of the
Commission’s regulations. Pursuant to
18 CFR 16.25, the Commission solicited
applications from potential applicants
for the Kilarc-Cow Creek project when
the current licensee, Pacific Gas &
Electric Co., did not file a new license
application for the project by the March
27, 2005 deadline. Potential applicants
had 90 days (ending July 5, 2005) to file
a Notice of Intent to file an application
for a new license for P-606.

h. Expiration Date of Current License:
March 27, 2007.

i. The project consists of two separate
operating projects. The first, the Kilarc

facility, consists of: (1) North Canyon
Creek diversion and canal; (2) South
Canyon Creek diversion dam and canal;
(3) Canyon Creek siphon; (4) Kilarc
diversion dam main canal; (5) Kilarc
forebay dam; (6) Kilarc forebay,
penstock, and powerhouse. The second,
the Cow Creek facility, consists of: (1)
Mill Creek diversion dam and Mill
Creek-South Cow Creek canal; (2) South
Cow Creek diversion dam and main
canal; (3) Cow Creek forebay dam; (4)
Cow Creek forebay, penstock, and
powerhouse.

j. Pursuant to 18 CFR 16.7,
Information on the Project is Available
at: Whitmore Public Library, 30611
Whitmore Road, Whitmore, CA, 96096.

k. FERC Contact: Emily Carter, 202—
502—6512, emily.carter@ferc.gov.

1. Licensee Contact: Arthur Hagood,
Synergics Energy Services, LLC, 191
Main Street, Annapolis, Maryland,
21401.

m. The applicant states its
unequivocal intent to submit an
application for a new license for Project
No. 606. Pursuant to Part I of the
Federal Power Act and Part 4 (except
section 4.38) of the Commission’s
regulations, the application for license
for this project must be filed with the
Commission within 18 months of the
date on which the applicant files its
notice and must comply with the
requirements of 18 CFR 16.8 and 16.10
of the Commissions Regulations. The
applicant filed their Notice of Intent to
file an application for new license for P—
606 on June 27, 2005 and the
application for license for this project
must be filed by December 27, 2006.

n. A copy of this filing is available for
review at the Commission in the Public
Reference Room or may be viewed on
the Commission’s Web site at http://
www.ferc.gov using the “‘eLibrary” link.
Enter the docket number in the docket
number field to access the document.
For assistance, contact FERC Online
Support at
FERCOnlineSupport@ferc.gov or toll-
free at 1-866—208-3676, or TTY 202—
502—-8659. A copy is also available for
inspection and reproduction at the
address in item k above.

o. Register online at http://
www.ferc.gov/docs-filing/
esubscription.asp to be notified via
email of new filings and issuances
related to this or other pending projects.
For assistance, contact FERC Online
Support as shown in the paragraph
above.

p- By this notice, the Commission is
seeking corrections and updates to the
attached mailing list for the Kilarc-Cow
Creek Project. Updates should be filed
with Magalie R. Salas, Secretary,
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Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

Linda Mitry,

Deputy Secretary.

[FR Doc. E5-3879 Filed 7—20-05; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Notice Soliciting Scoping Comments

July 14, 2005.

Take notice that the following
hydroelectric application has been filed
with the Commission and is available
for public inspection.

a. Type of Application: New major
license.

b. Project No.: P—7758-004.

c. Date Filed: February 5, 2005.

d. Applicant: Holyoke Gas & Electric
Department.

e. Name of Project: Holyoke No. 4
Hydroelectric Project.

f. Location: On the Holyoke Canal
System on the Connecticut River in
Hampden County, Massachusetts.

g. Filed Pursuant to: Federal Power
Act 16 U.S.C. 791(a)-825(r).

h. Applicant Contact: Mr. Paul
Ducheney, Superintendent-Hydro,
Holyoke Gas & Electric Department, One
Canal Street, Holyoke, MA 01040, (413)
536—9340 or ducheney@hged.com.

i. FERC Contact: Jack Hannula, (202)
502—-8917, john.hannula@ferc.gov.

j. Deadline for Filing Scoping
Comments: August 19, 2005.

All documents (original and eight
copies) should be filed with: Magalie R.
Salas, Secretary, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426.

The Commission’s Rules of Practice
require all intervenors filing documents
with the Commission to serve a copy of
that document on each person on the
official service list for the project.
Further, if an intervenor files comments
or documents with the Commission
relating to the merits of an issue that
may affect the responsibilities of a
particular resource agency, they must
also serve a copy of the document on
that resource agency.

Scoping comments may be filed
electronically via the Internet in lieu of
paper. The Commission strongly
encourages electronic filings. See 18
CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site (http://www.ferc.gov) under the “e-
Filing” link.

k. This application is not ready for
environmental analysis at this time.

1. The project is located on the
Holyoke Canal System on the
Connecticut River in Hampden County,
Massachusetts.? The Holyoke Canal
System consists of three levels, and the
project facilities are located between the
first and second canal level. The project
is one of nine FERC-licensed projects on
the Holyoke Canal System. The Holyoke
No. 4 Hydro Project has an installed
generating capacity of 750 kilowatts
(kW), and generates about 3,148,000
kilowatt-hours (kWh) of energy
annually. Flows into the Canal System
are regulated by HG&E through
operation of the Holyoke Project No.
2004 according to the Comprehensive
Canal Operations Plan (CCOP) and the
Comprehensive Operations and Flow
Plan (COFP).2 The project does not
occupy any Federal lands.

m. A copy of the application is
available for review at the Commission
in the Public Reference Room or may be
viewed on the Commission’s Web site at
http://www.ferc.gov using the “FERRIS”
link. Enter the docket number excluding
the last three digits in the docket
number field to access the document.
For assistance, contact FERC Online
Support at
FERCOnlineSupport@ferc.gov or toll-
free at 1-866—208—-3676, or for TTY,
(202) 502—-8659. A copy is also available
for inspection and reproduction at the
address in item h above.

n. You may also register online at
http://www.ferc.gov.esubscribenow.htm
to be notified via e-mail of new filings
and issuances related to this or other
pending projects. For assistance, contact
FERC Online Support.

0. Scoping Process:

The Commission staff intends to
prepare an Environmental Assessment
(EA) for the Holyoke No. 4
Hydroelectric Project in accordance
with the National Environmental Policy
Act. The EA will consider both site-
specific and cumulative environmental
impacts and reasonable alternatives to
the proposed action.

Commission staff does not propose to
conduct any on-site scoping meetings at
this time. Instead, we will solicit
comments, recommendations,
information, and alternatives in the
Scoping Document (SD).

Copies of the SD outlining the subject
areas to be addressed in the EA were
distributed to the parties on the
Commission’s mailing list. Copies of the

1The Holyoke Canal System is licensed under the
Holyoke Project No. 2004. 88 FERC { 61,186 (1999).

2The CCOP and COEP are part of a Settlement
Agreement (filed with the Commission on March
12, 2004) as part of the licensing of the Holyoke
Project No. 2004. These plans address canal flows,
water quality, fish, and other habitat species.

SD may be viewed on the Web at
http://www.ferc.gov using the “FERRIS”
link. Enter the docket number excluding
the last three digits in the docket
number field to access the document.
For assistance, call 1-866—208—-3676 or
for TTY, (202) 502—8659.

Linda Mitry,

Deputy Secretary.

[FR Doc. E5-3880 Filed 7-20-05; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. CP05-360-000]

Creole Trail LNG Terminal, L.P.; Notice
of Technical Conference

July 14, 2005.

On Wednesday, August 10, 2005, at
8:30 a.m. (CDT), staff of the Office of
Energy Projects will convene a
cryogenic design and technical
conference regarding the proposed
Creole Trail LNG import terminal. The
cryogenic conference will be held in the
Holiday Inn Express Hotel & Suites in
Sulphur, Louisiana. The hotel is located
at 102 Mallard St, Sulphur, Louisiana
70665. For hotel details call 337-625—
2500.

In view of the nature of critical energy
infrastructure information and security
issues to be explored, the cryogenic
conference will not be open to the
public. Attendance at this conference
will be limited to existing parties to the
proceeding (anyone who has
specifically requested to intervene as a
party) and to representatives of
interested Federal, state, and local
agencies. Any person planning to attend
the August 10th cryogenic conference
must register by close of business on
Friday, August 5, 2005. Registrations
may be submitted either online at
https://www.ferc.gov/whats-new/
registration/cryo-conf-form.asp or by
faxing a copy of the form (found at the
referenced online link) to 202—208—
0353. All attendees must sign a non-
disclosure statement prior to entering
the conference. For additional
information regarding the cryogenic
conference, please contact Kareem M.
Monib at 202-502—-6265.

Linda Mitry,

Deputy Secretary.

[FR Doc. E5-3876 Filed 7-20-05; 8:45 am]
BILLING CODE 6717-01-P
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DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Notice

July 14, 2005.

The following notice of meeting is
published pursuant to section 3(a) of the
government in the Sunshine Act (Pub.

Agency Holding Meeting: Federal Energy
Regulatory Commission.

Date and Time: July 21, 2005; 10 a.m.

Place: Room 2C, 888 First Street, NE.,
Washington DC 20426.

Status: Open.

Matters to be Considered: Agenda.

*Note—Items listed on the agenda may be
deleted without further notice.

Contact person for more information:
Magalie R. Salas, Secretary, Telephone (202)

For a recorded listing item stricken from or
added to the meeting, call (202) 502-8627.

This is a list of matters to be considered
by the Commission. It does not include a
listing of all papers relevant to the items on
the agenda; however, all public documents
may be examined in the Public Reference
Room.

895th—Meeting
Regular Meeting

L. 94-409), 5 U.S.C 552b: 502-8400. July 21, 2005, 10 a.m.
Item No. Docket No. Company
Administrative Agenda
A1 ADO02-1-000 .....ceorvererrieeeieeee e Agency Administrative Matters.
A-2 ... AD02-7-000 ..... Customer Matters, Reliability, Security and Market Operations.
A-3 ... AD05-12-000 Investigation of Supply Offers into MISO April-May 2005.
Markets, Tariffs, and Rates—Electric
E-1 ... OMITTED.
E-2 ... OMITTED.
E-3 ...... ER05-666—-000, ER05-666-001, ERO05- | Southwest Power Pool, Inc.
666—002.
E-4 ... ER05-990-000, ER05-990-001 ................ Southwest Power Pool.
E-5 ....... ER05-1029-000 ......ccceevvvreerireenne Midwest Independent Transmission System Operator, Inc.
E-6 ... ER05-1051-000, ER05-1052-000 Southwest Power Pool, Inc.
E-7 ...... ERO5—1050—000 ......cccoveeveerririeenreenieeneens AmerGen Energy Company, LLC.
E-8 ... OMITTED.
E-9 ... OMITTED.
E-10 ...... OMITTED.
E-11 ... OMITTED.
E-12 ... OMITTED.
E-13 ...... ER05-6-023, ER05-6—-028, ER05-6—030 Midwest Independent Transmission System Operator, Inc.
EL04-135-025, EL04-135-030, ELO4- | Midwest Independent Transmission System Operator, Inc. and PJM Interconnection,
135-032, EL02-111-043, EL02-111- L.L.C.
048, EL02—-111-050.
EL03-212-039, EL03-212-044, ELO3- | Ameren Services Company.
212-046.
E-14 ... OMITTED.
E-15 ...... OMITTED.
E-16 ...... ER04-691-038, ER04-691-043, ERO04- | Midwest Independent Transmission System Operator, Inc.
691-048.
EL04-104-036, EL04-104-041, ELO4— | Public Utilities with Grandfathered Agreements in the Midwest ISO Region.
104-046.
E-17 ... ER03-811-0083 ..... Entergy Services, Inc.
E-18 ...... ER97-3923-002 .......cccevvveeereenne Infinite Energy, Inc.
E-19 ..... ER03-1331-003, ER03-1331-004 .. Williams Power Company, Inc.
ER99-1722-004, ER99-1722-005 ............ Williams Energy Marketing & Trading Company.
ER97-4587-004, ER97-4587-005, ER97- | Williams Generation Company—Hazelton.
4587-006.
ER00-2469-001, ER00—2469-002, EROO- | Williams Flexible Generation, LLC.
2469-003.
E-20 ...... ER99-3125-001 ....oovveeeeeiieieeeeececciieeeee e Minergy Neenah, L.L.C.
E-21 ... OMITTED.
E-22 ... OMITTED.
E-23 ... OMITTED.
E-24 ... EL01-106—-000 Old Dominion Electric Cooperative v. PJM Interconnection, L.L.C.
E-25 ...... EL05-117-000 Old Dominion Electric Cooperative v. Potomac Edison Company d/b/a Allegheny
Power.
E-26 ...... ELO5—119-000 ....ccceeeieieiieiieeiieeiee e Devon Power LLC v. ISO New England Inc.
E-27 ...... OMITTED.
E-28 ...... EL05-53-000, ER05-129-000 .........c0ceuee. Southern Company Services, Inc.
E-29 ... ELOB—37-001 ..cceiiieiiieierreeieeeee e Town of Norwood, Massachusetts v. National Grid USA, New England Electric Sys-
tem, Massachusetts Electric Company and Narragansett Electric Light Company.
E-30 ...... ER05-191-000, ER05-191-001 ... Perryville Energy Partners, L.L.C.
E-31 ...... EL05-18-000, ER05-381-000 City of Pasadena, California and California Independent System Operator Corporation.
E-32 ...... ER98-4410-000, ER98-4410-001, ER98- | Entergy Services, Inc.
4410-002.
E-33 ...... ER02-1741-000, ER02-1742-000 .. Nevada Power Company.
ER04-424-002 ......cccoevveeeeeeeeeeee, Valley Electric Association, Inc.
ER02-2344-001 ....cooovieiiiirieiiecnreeeceeene Southern California Edison Company.
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ltem No. Docket No. Company
E-34 ... OMITTED.
E-35 ...... PAO3—12-002 .......ccooeiiieiiiiiieeeeeee e Transmission Congestion on the Delmarva Peninsula.
E-36 ...... OMITTED.
E-37 ..... ER05-413-001, ER05-413-002 ................ Southern Company Services, Inc.
E-38 ...... ER05-31-002, ER05-31-003 ...... .... | American Electric Power Service Corporation.

EL05-70-001, EL05-70-002, EL05-70- | PJM Interconnection, LLC and Midwest Independent Transmission System Operator,

0083. Inc.

E-39 ...... OMITTED.
E-40 ...... OMITTED.
E-41 ... EL05-38-001, EL05-38-002 Oklahoma Municipal Power Authority v. American Electric Power Service Corporation.

ELO5—126—000 .....ccecveeeriieeeiiieeerieeeeiieee s American Electric Power Service Corporation.
E-42 ... OMITTED.
E-43 ... OMITTED.
E-44 ... ELO5—46—001 ...coooiiiiiieiiiiieeeeeeeee e Entergy Nuclear Operations, Inc., Entergy Nuclear Indian Point 2, LLC and Entergy

Nuclear Indian Point 3, LLC v. Consolidated Edison Company of New York, Inc.
E-45 ... OMITTED.
E-46 ...... ER04-938-001, ER04-938-002 ................ California Independent System Operator Corporation.
E-47 ... ELO5—-55-001 ...cooriiiiiiiiieiieeeeceeee e City of Holland, Michigan v. Midwest Independent Transmission System Operator, Inc.
E-48 ...... OMITTED.
E-49 ... ERO04-663-000 ......coecvveiiiriieiienieeee e Entergy Services, Inc.
E-50 ...... ER05-10-000, ER05-10-003 .................... PJM Interconnection L.L.C.
E-51 ...... TX05-1-000, TX05-1-001, TX05-1-002 .. | East Kentucky Power Cooperative, Inc.
E-52 ... ER05-985-000 ......ccovvrmeeeieeieieeeeseeeeene Trans Bay Cable LLC.
Markets, Tariffs, and Rates—Gas
G-1 ....... CenterPoint Energy—Mississippi River Transmission Corporation.
G-2 ........ The Cincinnati Gas & Electric Company.
G-3 ....... CenterPoint Energy—Mississippi River Transmission Corporation.
G4 ... .
G5 ........ RPO5-51-001 ....ccociiiiiiiiiiiicceee Dominion Transmission, Inc.
G—6 ........ RP05-254-000 .......ccovuvruernnnnen. Kern River Gas Transmission Company.
G—7 ........ RP04-94-000, RP04-94—001 ... Northern Natural Gas Company.
G-8 ........ RPO5-216-001 ......ceeiiiiiiiriieiiecreeeceeee TransColorado Gas Transmission Company.
G-9 ........ RPO5-290-001 ....cccteiiiieieirieeieeeee e Midwestern Gas Transmission Company.
G-10 ...... OMITTED.
G-11 ...... RPO1-245-015 ....cociiiiieieeiie e Transcontinental Gas Pipe Line Corporation.
G-12 ... OMITTED.
G-13 ... OMITTED.
Energy Projects—Hydro
H-1 ... DI04—3—-001 ...ooiiiiiieeiieeeee e Chippewa and Flambeau Improvement Company.
H-2 ... P—2368—040 .....cccovveeeeeeireenns WPS New England, Inc.
H-3 ... P-12430-001, P-12462-002 Indian River Power Supply, LLC Alternative Light & Hydro Associates.
H-4 ... P—12178-002 .....cccceeveeeennreenn. Verdant Power, LLC.
H-5 ....... HB20-95-2-011 ...coociiiiiiiieieeieeee e City of Hamilton, Ohio.
H-6 ........ OMITTED.
H-7 ... P—2493-029, P—2493-025 .........ccoveriineennne Puget Sound Energy, Inc.
Energy Projects—Certificates

C-1 ... CP05-40-000, CP05-41-000 ........cceveneen Rendezvous Gas Services, L.L.C.
C-2 ... RP04-215-001 Tennessee Gas Pipeline Company v. Columbia Gulf Transmission Company.
C-3 ....... CPO05-386—000 .....ccvervrrmrenrerieenierieeneeneeeenne Port Barre Gas Storage and Rapiere Resources Company.
C4 ... OMITTED.
C-5 ... CPO0O5-58-000 .....ceeverreemrenrenierieneeneeneeneenns CenterPoint Energy Gas Transmission Company.
CH6 ... CP05-8-000, CP05-9-000, CP05-10-000 | Starks Gas Storage L.L.C.
C—7 .. OMITTED.
C-8 ... CPO5—13-000 ....ccoeveeririeieieseeee e Ingleside Energy Center LLC.

CP05-11-000, CP05-12-000, CP05-14- | San Patricio Pipeline, LLC.

000.

C9 ... CPO04—-366—002 .......ceeeveriremrrreenreneeneeneeneenns Gulf South Pipeline Company, LP.

Magalie R. Salas,
Secretary.

The Capitol Connection offers the
opportunity for remote listening and
viewing of the meeting. It is available
for a fee, live over the Internet, via C-
Band Satellite. Persons interested in

receiving the broadcast, or who need
information on making arrangements
should contact David Reininger or Julia
Morelli at the Capitol Connection (703—
993-3100) as soon as possible or visit
the Capitol Connection Web site at

http://www.capitolconnection.gmu.edu
and click on “FERC”.

Immediately following the conclusion
of the Commission Meeting, a press
briefing will be held in Hearing Room
2. Members of the public may view this
briefing in the Commission Meeting
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overflow room. This statement is
intended to notify the public that the
press briefings that follow Commission
meetings may now be viewed remotely
at Commission headquarters, but will
not be telecast through the Capitol
Connection service.

[FR Doc. 05-14529 Filed 7-19-05; 1:42 pm]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RM98—1-000]

Records Governing Off-the Record
Communications; Public Notice

July 14, 2005.

This constitutes notice, in accordance
with 18 CFR 385.2201(b), of the receipt
of prohibited and exempt off-the-record
communications.

Order No. 607 (64 FR 51222,
September 22, 1999) requires
Commission decisional employees, who
make or receive a prohibited or exempt

off-the-record communication relevant
to the merits of a contested proceeding,
to deliver to the Secretary, a copy of the
communication, if written, or a
summary of the substance of any oral
communication.

Prohibited communications are
included in a public, non-decisional file
associated with, but not a part of, the
decisional record of the proceeding.
Unless the Commission determines that
the prohibited communication and any
responses thereto should become a part
of the decisional record, the prohibited
off-the-record communication will not
be considered by the Commission in
reaching its decision. Parties to a
proceeding may seek the opportunity to
respond to any facts or contentions
made in a prohibited off-the-record
communication, and may request that
the Commission place the prohibited
communication and responses thereto
in the decisional record. The
Commission will grant such a request
only when it determines that fairness so
requires. Any person identified below as
having made a prohibited off-the-record
communication shall serve the

document on all parties listed on the
official service list for the applicable
proceeding in accordance with Rule
2010, 18 CFR 385.2010.

Exempt off-the-record
communications are included in the
decisional record of the proceeding,
unless the communication was with a
cooperating agency as described by 40
CFR 1501.6, made under 18 CFR
385.2201(e)(1)(v).

The following is a list of off-the-
record communications recently
received in the Office of the Secretary.
The communications listed are grouped
by docket numbers in ascending order.
These filings are available for review at
the Commission in the Public Reference
Room or may be viewed on the
Commission’s Web site at http://
www.ferc.gov using the eLibrary
(FERRIS) link. Enter the docket number,
excluding the last three digits, in the
docket number field to access the
document. For assistance, please contact
FERC, Online Support at
FERCOnlineSupport@ferc.gov or toll
free at (866) 208—3676, or for TTY,
contact (202) 502—-8659.

Docket No.

Date received

Presenter or requester

Prohibited:

1. CP04-36-000, CP04-41-000 ................

2. CP04-374-000 .......cccoevuvennne
. CP04-374-000 ...

oo w

Exempt:

1. CP04-36-000, CP04-41-000 ................

2. CP04-374-000
3. CP04-374-000 ...
4. CP04-374-000 ...
5. CP04-374-000

6. CP04-374-000
7. CP04-374-000 ...
8. CP04-374-000 ...
9. CP04-374-000

10. CP04-386-000, CP04-400-000 ..........

11. CP05-372-000 ......ccceevvrrreeiraannen.
12. Project No. 2586-023
13. PF05-2-000, CP05-372—-000
14. PF05-2-000, CP05-372—-000

. CP04-374-000 ......ccoovreriiiiiiiieeiieienns
. EC05-43—-000 ....cceecverrerreriineenreneenneniens
. EC05-43-000 .....cccceivuvriiiiiiicieieeeiene

15. Project No. 2071-000, Project No. 935-000, Project No. 2111-000 ..........
16. Project No. 2071-000, Project No. 935-000, Project No. 2111-000 ..........
17. Project No. 2071-000, Project No. 935-000, Project No. 2111-000 ..........
18. Project No. 2213-000 .......ccccveeerineeennee

6-24-05
7-8-05
7-8-05
7-8-05

6-28-05
7-8-05

6-28-05
7-8-05
7-8-05
7-8-05
7-8-05
7-8-05
7-8-05
7-8-05
7-8-05

6-27-05
7-6-05

6-30-05

6-30-05

6-30-05

6-29-05

6-29-05

6-29-05

6-29-05

Michael L. Miozza.
Maurice Coman.
Jeffrey R. Dute.
Chris Dorsett.
Edward Dickert. 1
Lucy Fuches, et al.2

Hon. Edward M. Lambert, Jr.
Hon. Kathleen Babineaux Blanco.
Gerald M. Duszynski.

Paul Joe.

Teri F. Lanoue.

Dwight Landreneau.

Lisa L. Miller.

David C. Schanbacher, P.E.
William A. Sussmann.

Hon. Rick Perry.

Ronnie Briley.

Mike Noel. 3

Sue Carr.

Lorrie Marcum.

Jon Cofrancesco.

Frank Shrier.

Mark Kilgore.

Jon Cofrancesco.

10ne of fourteen similar documents in a memorandum format, filed between 6-28-05 and 7—8-05.

2Record of phone calls (comments) received in Chairman Pat Wood's office in June 2005. All, with the exception of one, from Mr. Whitney
Rosburn, address the PSEG/Excelon merger and are prohibited communications.

30ne of two e-mail correspondences from Mike Noel (dated 5-27—-05 and 6-21-05). Both with a 6-30-05 filing date.
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Linda L. Mitry,

Deputy Secretary.

[FR Doc. E5-3882 Filed 7—20-05; 8:45 am]|
BILLING CODE 6717-01-P

ENVIRONMENTAL PROTECTION
AGENCY

[ORD-2004-0023; FRL-7941-6]

Agency Information Collection
Activities; Submission to OMB for
Review and Approval; Comment
Request; Health Effects of Microbial
Pathogens in Recreational Waters;
National Epidemiological and
Environmental Assessment of
Recreational (NEEAR) Water Study
(Renewal), EPA ICR Number 2081.02,
OMB Control Number 2080-0068

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: In compliance with the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.), this document announces
that the following Information
Collection Request (ICR) has been
forwarded to the Office of Management
and Budget (OMB) for review and
approval. This is a request to renew an
existing approved collection. This ICR is
scheduled to expire on August 31, 2005.
Under OMB regulations, the Agency
may continue to conduct or sponsor the
collection of information while this
submission is pending at OMB. This ICR
describes the nature of the information
collection and its estimated burden and
cost.

DATES: Additional comments may be
submitted on or before August 22, 2005.
ADDRESSES: Submit your comments,
referencing docket ID number ORD—
2004-0023 to (1) EPA online using
EDOCKET (our preferred method), by e-
mail to ord.docket@epa.gov, or by mail
to: EPA Docket Center, Environmental
Protection Agency, Office of Research
and Development Docket, Mail Code
28221T, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460, and (2) OMB at:
Office of Information and Regulatory
Affairs, Office of Management and
Budget (OMB), Attention: Desk Officer
for EPA, 725 17th Street, NW.,
Washington, DC 20503.

FOR FURTHER INFORMATION CONTACT:
Elizabeth Sams, National Health and
Environmental Effects Research
Laboratory, Environmental Protection
Agency, MD 58-C, Research Triangle
Park, NC 27711; telephone number:
(919) 843-3161; fax number: (919) 966—
0655; e-mail address:
sams.elizabeth@epa.gov.

SUPPLEMENTARY INFORMATION: EPA has
submitted the following ICR to OMB for
review and approval according to the
procedures prescribed in 5 CFR 1320.12.
On February 14, 2005 (70 FR 7496), EPA
sought comments on this ICR pursuant
to 5 CFR 1320.8(d). EPA received no
comments.

EPA has established a public docket
for this ICR under Docket ID No. ORD-
2004—-0023, which is available for public
viewing at the Office of Research and
Development Docket in the EPA Docket
Center (EPA/DC), EPA West, Room
B102, 1301 Constitution Ave., NW.,
Washington, DC. The EPA Docket
Center Public Reading Room is open
from 8:30 a.m. to 4:30 p.m., Monday
through Friday, excluding legal
holidays. The telephone number for the
Reading Room is (202) 566—1744, and
the telephone number for the Office of
Research and Development Docket is
(202) 566—1752. An electronic version of
the public docket is available through
EPA Dockets (EDOCKET) at http://
www.epa.gov/edocket. Use EDOCKET to
submit or view public comments, access
the index listing of the contents of the
public docket, and to access those
documents in the public docket that are
available electronically. Once in the
system, select ““search,” then key in the
docket ID number identified above.

Any comments related to this ICR
should be submitted to EPA and OMB
within 30 days of this notice. EPA’s
policy is that public comments, whether
submitted electronically or in paper,
will be made available for public
viewing in EDOCKET as EPA receives
them and without change, unless the
comment contains copyrighted material,
CBI, or other information whose public
disclosure is restricted by statute. When
EPA identifies a comment containing
copyrighted material, EPA will provide
a reference to that material in the
version of the comment that is placed in
EDOCKET. The entire printed comment,
including the copyrighted material, will
be available in the public docket.
Although identified as an item in the
official docket, information claimed as
CBI, or whose disclosure is otherwise
restricted by statute, is not included in
the official public docket, and will not
be available for public viewing in
EDOCKET. For further information
about the electronic docket, see EPA’s
Federal Register notice describing the
electronic docket at 67 FR 38102 (May
31, 2002), or go to hitp://www.epa.gov/
edocket.

Title: Health Effects of Microbial
Pathogens in Recreational Waters;
National Epidemiological and
Environmental Assessment of

Recreational (NEEAR) Water Study
(Renewal).

Abstract: This study will be
conducted, and the information
collected, by the Epidemiology and
Biomarkers Branch, Human Studies
Division, National Health and
Environmental Effects Research
Laboratory, Office of Research and
Development, U.S. Environmental
Protection Agency (EPA). Participation
of adults and children in this collection
of information is strictly voluntary.

Households (families/individuals) at
selected beaches will be interviewed on
the beach about a variety of exposures
including those to recreational water.
Ten to twelve days later, families/
individuals will be contacted by
telephone and interviewed on the
occurrence of selected symptomatolgy
since swimming at the beach. In
addition, selected groups of children
(boy and girl scouts, church groups,
camps) who are making day trips to
selected beaches for recreation will be
asked to participate in a special study to
identify specific microbial pathogens.

This information is being collected as
part of a research program consistent
with the Section 3(a) (v) (1) of the
Beaches Environmental Assessment and
Coastal Health Act of 2000 and the
strategic plan for EPA’s Office of
Research and Development (ORD) and
the Office of Water entitled ““Action
Plan for Beaches and Recreational
Water.” The Beaches Act and ORD’s
strategic plan have identified research
on effects of microbial pathogens in
recreational waters as a high-priority
research area with particular emphasis
on developing new water quality
indicator guidelines for recreational
waters. EPA has broad legislative
authority to establish water quality
criteria and to conduct research to
support these criteria. This data
collection is for a series of
epidemiological studies to evaluate
exposure to and effects of microbial
pathogens in marine and fresh (Great
Lakes) recreational waters as part of
EPA’s research program on exposure
and health effects of microbial
pathogens in recreational waters. The
results of these health effects studies
will be used to document human health
effects associated with recreational
water use and correlate these health
effects with ongoing EPA studies to
identify a new generation of indicators
for detection of human pathogens in
recreational water and appropriate,
effective, and expeditious testing
methods for these indicators (addressed
separately under Section 3(a) (v) (2) and
(3) of the Beaches Environmental
Assessment and Coastal Health Act of
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2000). The results will be used to
develop mathematical relationships that
will be used for the generation of new
national water quality guidelines and
appropriate monitoring guidelines.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid OMB
Control Number. The OMB Gontrol
Numbers for EPA’s regulations in 40
CFR are listed in 40 CFR part 9 and are
identified on the form and/or
instrument, if applicable.

Burden Statement: The annual public
reporting and recordkeeping burden for
this collection of information is
estimated to average 23 minutes per
response. Burden means the total time,
effort, or financial resources expended
by persons to generate, maintain, retain,
or disclose or provide information to or
for a Federal agency. This includes the
time needed to review instructions;
develop, acquire, install, and utilize
technology and systems for the purposes
of collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

Respondents/Affected Entities:
Entities potentially affected by this
action are families frequenting fresh and
marine water beaches in the continental
United States.

Estimated Number of Respondents:
7,000.

Frequency of Response: 2 times.

Estimated Total Annual Hour Burden:
5,250 hours.

Estimated Total Annual Cost:
$77,000, includes $0 annualized capital
or O&M costs and $77,000 annual labor
costs.

Changes in the Estimates: There is a
increase of 2,500 respondents in the
total estimated burden currently
identified in the OMB Inventory of
Approved ICR Burdens. Due to
increased pressure to expeditiously
complete the study, the study team may
complete more than one beach per year,
thus increasing the number of
participants enrolled in the study
annually. This renewal ICR 2081.02
reflects the estimated respondent and
agency burden for two beaches per year,
whereas the estimates in the previous
ICR (EPA ICR Number 2081.01) account
for only one beach annually. Although
there is a significant increase in the

number of respondents, there is only an
increase of 250 burden hours in the total
estimated burden currently identified in
the OMB Inventory of Approved ICR
Burdens. This is due to the fact that the
original ICR (EPA ICR Number 2081.01)
included a second telephone survey that
has been eliminated in this renewal ICR
and consequently has reduced the total
hours for each respondent.

Dated: July 14, 2005.
Oscar Morales,
Director, Collection Strategies Division.
[FR Doc. 05-14400 Filed 7—20-05; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[OECA-2004-0038; FRL-7941-5]

Agency Information Collection
Activities; Submission to OMB for
Review and Approval; Comment
Request; NESHAP for Oil and Natural
Gas Production, EPA ICR Number
1788.06, OMB Control Number 2060—
0417

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: In compliance with the
Paperwork Reduction Act, this
document announces that an
Information Collection Request (ICR)
has been forwarded to the Office of
Management and Budget (OMB) for
review and approval. This is a request
to renew an existing approved
collection. This ICR is scheduled to
expire on August 31, 2005. Under OMB
regulations, the Agency may continue to
conduct or sponsor the collection of
information while this submission is
pending at OMB. This ICR describes the
nature of the information collection and
its estimated burden and cost.

DATES: Additional comments may be
submitted on or before August 22, 2005.

ADDRESSES: Submit your comments,
referencing docket ID number OECA—
2004-0038, to (1) EPA online using
EDOCKET (our preferred method), by e-
mail to docket.oeca@epa.gov, or by mail
to: EPA Docket Center, Environmental
Protection Agency, Enforcement and
Compliance Docket and Information
Center, Mail Code 2201T, 1200
Pennsylvania Ave., NW., Washington,
DC 20460, and (2) OMB at: Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB), Attention: Desk Officer for EPA,
725 17th Street, NW., Washington, DC
20503.

FOR FURTHER INFORMATION CONTACT: Dan
Chadwick, Compliance Assessment and
Media Programs Division, Office of
Compliance, 2223A, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460;
telephone number: (202) 564—7054; fax
number: (202) 564—0050; e-mail address:
chadwick.dan@epa.gov.

SUPPLEMENTARY INFORMATION: EPA has
submitted the following ICR to OMB for
review and approval according to the
procedures prescribed in 5 CFR 1320.12.
On December 1, 2004 (69 FR 69909),
EPA sought comments on this ICR
pursuant to 5 CFR 1320.8(d). EPA
received no comments.

EPA has established a public docket
for this ICR under Docket ID No. OECA—
2004-0038, which is available for public
viewing at the Enforcement and
Compliance Docket and Information
Center in the EPA Docket Center (EPA/
DC), EPA West, Room B102, 1301
Constitution Ave., NW., Washington,
DC. The EPA Docket Center Public
Reading Room is open from 8:30 a.m. to
4:30 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Reading Room is (202)
566—1744, and the telephone number for
the Enforcement and Compliance
Docket and Information Center is: (202)
566—1752. An electronic version of the
public docket is available through EPA
Dockets (EDOCKET) at http://
www.epa.gov/edocket. Use EDOCKET to
submit or view public comments, access
the index listing of the contents of the
public docket, and to access those
documents in the public docket that are
available electronically. When in the
system, select “search,” then key in the
docket ID number identified above.

Any comments related to this ICR
should be submitted to EPA and OMB
within 30 days of this notice. EPA’s
policy is that public comments, whether
submitted electronically or in paper,
will be made available for public
viewing in EDOCKET as EPA receives
them and without change, unless the
comment contains copyrighted material,
CBI, or other information whose public
disclosure is restricted by statute. When
EPA identifies a comment containing
copyrighted material, EPA will provide
a reference to that material in the
version of the comment that is placed in
EDOCKET. The entire printed comment,
including the copyrighted material, will
be available in the public docket.
Although identified as an item in the
official docket, information claimed as
CBI, or whose disclosure is otherwise
restricted by statute, is not included in
the official public docket, and will not
be available for public viewing in
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EDOCKET. For further information
about the electronic docket, see EPA’s
Federal Register notice describing the
electronic docket at 67 FR 38102 (May
31, 2002), or go to http://www.epa.gov/
edocket.

Title: NESHAP for Oil and Natural
Gas Production.

Abstract: This information collection
request addresses Clean Air Act
information collection requirements in
standards published at 40 CFR part 63,
subpart HH, which have mandatory
recordkeeping and reporting
requirements. These regulations were
proposed on February 6, 1998,
promulgated on June 17, 1999, and
apply to major sources of hazardous air
pollutants (HAP) and that process,
upgrade, or store (1) hydrocarbon
liquids (with the exception of those
facilities that exclusively handle black
o0il) to the point of custody transfer and
(2) natural gas from the well up to and
including the natural gas processing
plant. Specifically exempted from this
regulation are oil and natural gas
production wells. In general, all
NESHAP standards require initial
notifications, performance tests, and
periodic reports. Owners or operators
are also required to maintain records of
the occurrence and duration of any
start-up, shutdown, or malfunction in
the operation of an affected facility, or
any period during which the monitoring
system is inoperative. These
notifications, reports, and records are
essential in determining compliance,
and are required of all sources subject
to NESHAP.

Any owner or operator subject to the
provisions of this part shall maintain a
file of these records, and retain the file
for at least 5 years following the date of
such occurrences, maintenance reports,
and records. All reports are sent to the
delegated State or local authority. In the
event that there is no such delegated
authority, the reports are sent directly to
the EPA Regional Office.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid OMB
Control Number. The OMB Control
Numbers for EPA’s regulations in 40
CFR are listed in 40 CFR part 9 and are
identified on the form and/or
instrument, if applicable.

Burden Statement: The annual public
reporting and recordkeeping burden for
this collection of information is
estimated to average 187 hours per
response. Burden means the total time,
effort, or financial resources expended
by persons to generate, maintain, retain,
or disclose or provide information to or
for a Federal agency. This includes the

time needed to review instructions;
develop, acquire, install, and utilize
technology and systems for the purposes
of collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

Respondents/Affected Entities:
Entities potentially affected by this
action are those that process, upgrade,
or store (1) hydrocarbon liquids to the
point of custody transfer and (2) natural
gas from the well up to and including
the natural gas processing plant.

Estimated Number of Respondents:
127,202.

Frequency of Response: On occasion,
semi-annually.

Estimated Total Annual Hour Burden:
175,907 hours.

Estimated Total Capital and
Operations & Maintenance (O&M)
Annual Costs: $495,720 which includes
$20,400 annualized capital/startup costs
and $475,320 annual O&M costs.

Changes in the Estimates: There is an
increase of 146,418 hours in the total
estimated burden currently identified in
the OMB Inventory of Approved ICR
Burdens. This change is primarily due
to the consideration of the
recordkeeping burden on respondents
required to keep records of their
determination of applicability, but that
are not subject to the emission control
requirements of the NESHAP.

Dated: July 12, 2005.
Oscar Morales,
Director, Collection Strategies Division.
[FR Doc. 05-14401 Filed 7—20-05; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[OAR-2005-0078, FRL-7941-4]

Agency Information Collection
Activities; Proposed Collection;
Comment Request; National Survey on
Environmental Management of
Asthma, EPA ICR Number 1996.03,
OMB Control Number 2060-0490

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: In compliance with the
Paperwork Reduction Act (44 U.S.C.

3501 et seq.), this document announces
that an Information Collection Request
(ICR) has been forwarded to the Office
of Management and Budget (OMB) for
review and approval. This is a request
to renew an existing approved
collection. This ICR is scheduled to
expire on August 31, 2005. Under OMB
regulations, the Agency may continue to
conduct or sponsor the collection of
information while the submission is
pending at OMB. This ICR describes the
nature of the information collection and
its estimated burden and cost.

DATES: Additional comments may be
submitted on or before August 22, 2005.

ADDRESSES: Submit your comments,
referencing docket ID number OAR—
2005-0078, to (1) EPA online using
EDOCKET (our preferred method), by e-
mail to a-and-r-docket@epa.gov, or by
mail to: EPA Docket Center,
Environmental Protection Agency, Air
and Radiation Docket (6102T), 1200
Pennsylvania Ave., NW., Washington,
DC 20460, and (2) OMB at: Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB), Attention: Desk Officer for EPA,
725 17th Street, NW., Washington DC
20503.

FOR FURTHER INFORMATION CONTACT: Dr.
Susan Conrath, Indoor Environments
Division, Office of Radiation and Indoor
Air, U.S. Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460; telephone
number: (202) 343—9389; fax number:
(202) 343—2393; e-mail address:
conrath.susan@epa.gov.

SUPPLEMENTARY INFORMATION: EPA has
submitted the following ICR to OMB for
review and approval according to the
procedures prescribed in 5 CFR 1320.12.
On February 28th, 2005, (70 FR 9639),
EPA sought comments on this ICR
pursuant to 5CFR 1320.8(d). EPA has
addressed the comments received.

EPA has established a public docket
for this ICR under Docket ID No. OAR-
2005-0078, which is available for public
viewing at the Air and Radiation Docket
in the EPA Docket Center (EPA/DC),
EPA West, Room B102, 1301
Constitution Ave., NW., Washington,
DC. The EPA Docket Center Public
Reading Room is open from 8:30 a.m. to
4:30 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Reading Room is (202)
566—1744, and the telephone number for
the Air and Radiation Docket is (202)
566—1742, fax: (202) 566-1741. An
electronic version of the public docket
is available through EPA Dockets
(EDOCKET) at http://www.epa.gov/
edocket. Use EDOCKET to obtain a copy
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of the draft collection of information,
submit or view public comments, access
the index listing of the contents of the
public docket, and to access those
documents in the public docket that are
available electronically. Once in the
system, select “search,” then key in the
docket ID number identified above.

Any comments related to this ICR
should be submitted to EPA within 30
days of this notice. EPA’s policy is that
public comments, whether submitted
electronically or in paper, will be made
available for public viewing in
EDOCKET as EPA receives them and
without change, unless the comment
contains copyrighted material, CBI, or
other information whose public
disclosure is restricted by statute. When
EPA identifies a comment containing
copyrighted material, EPA will provide
a reference to that material in the
version of the comment that is placed in
EDOCKET. The entire printed comment,
including the copyrighted material, will
be available in the public docket.
Although identified as an item in the
official docket, information claimed as
CBI, or whose disclosure is otherwise
restricted by statute, is not included in
the official public docket, and will not
be available for public viewing in
EDOCKET. For further information
about the electronic docket, see EPA’s
Federal Register notice describing the
electronic docket at 67 FR 38102 (May
31, 2002), or go to http://www.epa.gov/
edocket.

Title: National Survey on
Environmental Management of Asthma.

Abstract: Executive Order 13045,
issued in 1997, directed each federal
agency to identify, assess, and address
environmental health and safety risks
for children. This executive order also
created the Task Force on
Environmental Health Risks and Safety
Risks in Children, co-chaired by the
Secretary of Health and Human Services
(HHS) and the Administrator of the
Environmental Protection Agency
(EPA). In April 1998, this Task Force
identified four priority areas, one of
which was childhood asthma. In
response, EPA launched efforts to better
understand the role that environmental
factors, including airborne allergens and
irritants, play in the onset of asthma and
the triggering of asthma symptoms.
Indoor allergens include those from
house dust mites, cockroaches, mold,
and animal dander. In addition,
exposure to environmental tobacco
smoke (ETS) has also been shown to be
a major determinant of asthma
symptoms.

EPA is working to integrate the
management of environmental factors
with the medical treatment of asthma,

particularly among children and low-
income populations. To evaluate the
effectiveness of its current outreach
efforts, EPA proposes to collect data
from individual U.S. households
through a telephone survey. This survey
will be used to gain information
regarding the number of individuals
with asthma who have taken steps to
improve the quality of their indoor
environment as part of their approach to
managing the disease, as well as any
barriers they may have encountered
while attempting to do so. EPA will
compare the data gained from this
survey to a similar survey completed in
2003. These data will help the Agency
determine if it has reached its 2005 goal,
established by the Government
Performance and Results Act of 1993
(GPRA), and is on track for the 2012
goal. Specifically, EPA’s goal is that 2.5
million people with asthma, including
one million children and 200,000 low-
income adults, will have taken steps to
reduce their exposure to indoor
environmental asthma triggers by 2005.
EPA’s 2012 goal is that 6.5 million
people with asthma, including 2.9
million children, will have taken steps
to reduce their exposure to indoor
environmental triggers.

EPA intends to conduct the survey
once during the period for which this
ICR is in effect. EPA will conduct the
survey in two phases. The first phase is
intended to identify households where
either an adult asthmatic or child with
asthma resides. Individuals who
participate in the first phase of EPA’s
survey will be chosen at random from
U.S. households with publicly listed
telephone numbers. EPA expects that 15
percent of individuals who participate
in its screening survey will have asthma
or live in a household with someone
who does. After responding to several
screening questions, adult asthmatics
and parents of children with asthma
will be invited to participate in a longer,
more in-depth telephone survey. EPA
intends to over-sample in communities
known to have a high percentage of low-
income households to ensure that the
Agency is able to evaluate the
effectiveness of its outreach efforts to
this target population. The National
Survey on Environmental Management
of Asthma is voluntary. EPA does not
expect to receive confidential
information from the individuals who
voluntarily participate in the survey.
However, if a respondent does consider
the information submitted to be of a
proprietary nature, EPA will assure its
confidentiality based on the provisions
of 40 CFR part 2, subpart B,

“Confidentiality of Business
Information.”

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations in 40
CFR are listed in 40 CFR part 9. The
Federal Register document required
under 5 CFR 1320.8(d), soliciting
comments on this collection of
information was published on 02/28/05
(70 FR 9639-9640); three comments
were received.

Burden Statement: The annual public
reporting and recordkeeping burden for
this collection of information is
estimated to average between 3.5
minutes and 13.5 minutes per response,
depending on whether or not the survey
respondent has asthma or lives with
someone who has asthma. This is a total
estimated burden of 3,458 hours for
completion of this survey. Burden
means the total time, effort, or financial
resources expended by persons to
generate, maintain, retain, or disclose or
provide information to or for a Federal
agency. This includes the time needed
to review instructions; develop, acquire,
install, and utilize technology and
systems for the purposes of collecting,
validating, and verifying information,
processing and maintaining
information, and disclosing and
providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

Respondents/Affected entities:
Individuals throughout the United
States with publicly listed residential
telephone numbers.

Estimated Number of Respondents:
45,278.

Frequency of Response: Once.

Estimated Total Annual Hour Burden:
1,152 hours.

Estimated Total Annual Cost: $0.

Changes in the Estimates: There is an
increase of 426 hours in the total
estimated burden currently identified in
the OMB Inventory of Approved ICR
Burden. The increase in burden for this
renewal ICR changed due to revisions in
the survey instrument. In addition, by
using data collected during the 2003
survey, estimated burden per
respondent changed for this ICR
renewal. Both of these changes increase
the total estimated burden for this ICR
renewal.
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Dated: July 12, 2005.
Oscar Morales,
Director, Collection Strategies Division.
[FR Doc. 05—14402 Filed 7—20-05; 8:45 am)]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[RCRA-2005-0009, FRL-7941-9]

Agency Information Collection
Activities: Proposed Collection;
Comment Request; Used Oil
Management Standards
Recordkeeping and Reporting
Requirements, EPA ICR Number
1286.07, OMB Control Number 2050—-
0124

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: In compliance with the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.), this document announces
that EPA is planning to submit a
continuing Information Collection
Request (ICR) to the Office of
Management and Budget (OMB). This is
a request an existing approved
collection. This ICR is scheduled to
expire on December 31, 2005. Before
submitting the ICR to OMB for review
and approval, EPA is soliciting
comments on specific aspects of the
proposed information collection as
described below.

DATES: Comments must be submitted on
or before September 19, 2005.
ADDRESSES: Submit your comments,
referencing docket ID number RCRA-
2005-0009, to EPA online using
EDOCKET (our preferred method), by e-
mail to RCRA-docket@epa.gov, or by
mail to: EPA Docket Center,
Environmental Protection Agency,
RCRA Docket, mail code 5305T, 1200
Pennsylvania Ave., NW., Washington,
DC 20460.

FOR FURTHER INFORMATION CONTACT:
Michael Svizzero, Office of Solid Waste,
mailcode 5303W, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460;
telephone number: 703—-308-0046; fax
number: 703—-308—8617; e-mail address:
svizzero.michael@epamail.epa.gov.
SUPPLEMENTARY INFORMATION: EPA has
established a public docket for this ICR
under Docket ID number RCRA-2005—
0009, which is available for public
viewing at the RCRA Docket in the EPA
Docket Center (EPA/DC), EPA West,
Room B102, 1301 Constitution Ave.,
NW., Washington, DC. The EPA Docket
Center Public Reading Room is open

from 8:30 a.m. to 4:30 p.m., Monday
through Friday, excluding legal
holidays. The telephone number for the
Reading Room is (202) 566—1744, and
the telephone number for the RCRA
Docket is (202) 566—0270. An electronic
version of the public docket is available
through EPA Dockets (EDOCKET) at
http://www.epa.gov/edocket. Use
EDOCKET to obtain a copy of the draft
collection of information, submit or
view public comments, access the index
listing of the contents of the public
docket, and to access those documents
in the public docket that are available
electronically. Once in the system,
select ““search,” then key in the docket
ID number identified above.

Any comments related to this ICR
should be submitted to EPA within 60
days of this notice. EPA’s policy is that
public comments, whether submitted
electronically or in paper, will be made
available for public viewing in
EDOCKET as EPA receives them and
without change, unless the comment
contains copyrighted material, CBI, or
other information whose public
disclosure is restricted by statute. When
EPA identifies a comment containing
copyrighted material, EPA will provide
a reference to that material in the
version of the comment that is placed in
EDOCKET. The entire printed comment,
including the copyrighted material, will
be available in the public docket.
Although identified as an item in the
official docket, information claimed as
CBI, or whose disclosure is otherwise
restricted by statute, is not included in
the official public docket, and will not
be available for public viewing in
EDOCKET. For further information
about the electronic docket, see EPA’s
Federal Register notice describing the
electronic docket at 67 FR 38102 (May
31, 2002), or go to http://www.epa.gov./
edocket.

Affected entities: Entities potentially
affected by this action are Business or
other for profit.

Title: Used Oil Management
Standards Recordkeeping and Reporting
Requirements.

Abstract: The Used Oil Management
Standards, which include information
collection requests, were developed in
accordance with section 3014 of the
Resource Conservation and Recovery
Act (RCRA), as amended by the
Hazardous and Solid Waste
Amendments of 1984 (HSWA), which
directs EPA to “promulgate regulations
* * * ag may be necessary to protect
public health and the environment from
the hazards associated with recycled
oil” and, at the same time, to not
discourage used oil recycling. In 1985
and 1992, EPA established mandatory

regulations that govern the management
of used oil (see 40 CFR part 279). To
document and ensure proper handling
of used oil, these regulations establish
notification, testing, tracking and
recordkeeping requirements for used oil
transporters, processors, re-refiners,
marketers, and burners. They also set
standards for the prevention and
cleanup of releases to the environment
during storage and transit, and for the
safe closure of storage units and
processing and re-refining facilities to
mitigate future releases and damages.
EPA believes these requirements
minimize potential hazards to human
health and the environment from the
potential mismanagement of used oil by
used oil handlers, while providing for
the safe recycling of used oil.
Information from these information
collection requirements is used to
ensure compliance with the Used Oil
Management Standards.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations in 40
CFR are listed in 40 CFR part 9.

The EPA would like to solicit
comments to:

(i) Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the Agency, including
whether the information will have
practical utility;

(ii) Evaluate the accuracy of the
Agency’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used;

(iii) Enhance the quality, utility, and
clarity of the information to be
collected; and

(iv) Minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated electronic,
mechanical, or other technological
collection techniques or other forms of
information technology, e.g., permitting
electronic submission of responses.

Burden Statement: The annual public
reporting and recordkeeping burden for
this collection of information is
estimated to range from 6 minutes to 23
hours per response. Burden means the
total time, effort, or financial resources
expended by persons to generate,
maintain, retain, or disclose or provide
information to or for a Federal agency.
This includes the time needed to review
instructions; develop, acquire, install,
and utilize technology and systems for
the purposes of collecting, validating,
and verifying information, processing
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and maintaining information, and
disclosing and providing information;
adjust the existing ways to comply with
any previously applicable instructions
and requirements; train personnel to be
able to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

Estimated Number of Respondents:
1,640.

Frequency of Response: Biannually.

Estimated Total Annual Hour Burden:
460,286 hours.

Estimated Total Annualized Capital,
O&M Cost Burden: $10,011,000.

Burden means the total time, effort, or
financial resources expended by persons
to generate, maintain, retain, or disclose
or provide information to or for a
Federal agency. This includes the time
needed to review instructions; develop,
acquire, install, and utilize technology
and systems for the purposes of
collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

Dated: July 14, 2005.
Matthew Hale,
Director, Office of Solid Waste.
[FR Doc. 05-14403 Filed 7—20-05; 8:45 am)]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

[RCRA-2005-0011, FRL-7942-1]

Agency Information Collection
Activities: Proposed Collection;
Comment Request; Criteria for
Classification of Solid Waste Disposal
Facilities and Practices,
Recordkeeping and Reporting
Requirements—EPA ICR Number
1745.05, OMB Control Number 2050-
0154

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: In compliance with the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.), this document announces
that EPA is planning to submit a
continuing Information Collection
Request (ICR) to the Office of

Management and Budget (OMB). This is
a request to renew an existing approved
collection. This ICR is scheduled to
expire on November 30, 2005. Before
submitting the ICR to OMB for review
and approval, EPA is soliciting
comments on specific aspects of the
proposed information collection as
described below.
DATES: Comments must be submitted on
or before September 19, 2005.
ADDRESSES: Submit your comments,
referencing docket ID number RCRA—
2005-0011, to EPA online using
EDOCKET (our preferred method), by e-
mail to rcra-docket@epa.gov, or by mail
to: EPA Docket Center, Environmental
Protection Agency, Mailcode 5303T,
1200 Pennsylvania Ave., NW.,
Washington, DC 20460.
FOR FURTHER INFORMATION CONTACT:
Craig Dufficy, Municipal and Industrial
Solid Waste Division of the Office of
Solid Waste (Mailcode 5306W), U.S.
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460; telephone number: (703)
308-9037; fax number: (703) 308—8686;
e-mail address: dufficy.craig@epa.gov.
SUPPLEMENTARY INFORMATION: EPA has
established a public docket for this ICR
under Docket ID number RCRA-2005—
0011, which is available for public
viewing at the Office of Solid Waste and
Emergency Response (OSWER) Docket
in the EPA Docket Center (EPA/DC),
EPA West, Room B102, 1301
Constitution Ave., NW., Washington,
DC. The EPA Docket Center Public
Reading Room is open from 8:30 a.m. to
4:30 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Reading Room is (202)
566—1744, and the telephone number for
the OSWER Docket is (202) 566—0270.
An electronic version of the public
docket is available through EPA Dockets
(EDOCKET) at http://www.epa.gov/
edocket. Use EDOCKET to obtain a copy
of the draft collection of information,
submit or view public comments, access
the index listing of the contents of the
public docket, and to access those
documents in the public docket that are
available electronically. Once in the
system, select ““‘search,” then key in the
docket ID number identified above.
Any comments related to this ICR
should be submitted to EPA within 60
days of this notice. EPA’s policy is that
public comments, whether submitted
electronically or in paper, will be made
available for public viewing in
EDOCKET as EPA receives them and
without change, unless the comment
contains copyrighted material, CBI, or
other information whose public
disclosure is restricted by statute. When

EPA identifies a comment containing
copyrighted material, EPA will provide
a reference to that material in the
version of the comment that is placed in
EDOCKET. The entire printed comment,
including the copyrighted material, will
be available in the public docket.
Although identified as an item in the
official docket, information claimed as
CBI, or whose disclosure is otherwise
restricted by statute, is not included in
the official public docket, and will not
be available for public viewing in
EDOCKET. For further information
about the electronic docket, see EPA’s
Federal Register notice describing the
electronic docket at 67 FR 38102 (May
31, 2002), or go to http://www.epa.gov./
edocket.

Affected entities: EPA assumes that
industrial waste units that previously
co-disposed non-hazardous wastes and
conditionally exempt small quantity
generator (CESQG) hazardous waste on-
site have ceased that practice and that
commercial off-site industrial waste
units are operating with stringent
environmental controls in place.
Therefore, entities that potentially will
be affected by this action are limited to
those that dispose of CESQG hazardous
wastes in construction and demolition
(C&D) waste landfills.

Title: Criteria for Classification of
Solid Waste Disposal Facilities and
Practices, Recordkeeping and Reporting
Requirements—40 CFR part 257,
subpart B, EPA ICR Number 1745.05,
OMB Control Number 2050-0154.

Abstract: In order to effectively
implement and enforce final changes to
40 CFR part 257—subpart B on a State
level, owners/operators of construction
and demolition waste landfills that
receive CESQG hazardous wastes will
have to comply with the final reporting
and recordkeeping requirements. An
agency may not conduct or sponsor, and
a person is not required to respond to,

a collection of information unless it
displays a currently valid OMB control
number. The OMB control number for
EPA’s regulations are listed in 40 CFR
part 9 and 48 CFR chapter 15. This
continuing ICR documents the
recordkeeping and reporting burdens
associated with the location and
ground-water monitoring provisions
contained in 40 CFR part 257—subpart
B.

The EPA would like to solicit
comments to:

(i) Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the Agency, including
whether the information will have
practical utility;
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(ii) Evaluate the accuracy of the
Agency’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used;

(iii) Enhance the quality, utility, and
clarity of the information to be
collected; and

(iv) Minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated electronic,
mechanical, or other technological
collection techniques or other forms of
information technology, e.g., permitting
electronic submission of responses.

Burden Statement: Burden means the
total time, effort, or financial resources
expended by persons to generate,
maintain, retain, or disclose or provide
information to or for a Federal agency.
This includes the time needed to review
instructions; develop, acquire, install,
and utilize technology and systems for
the purposes of collecting, validating,
and verifying information, processing
and maintaining information, and
disclosing and providing information;
adjust the existing ways to comply with
any previously applicable instructions
and requirements; train personnel to be
able to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information. Burden for this
collection of information is estimated to
average 74 hours per response. Burden
means the total time, effort, or financial
resources expended by persons to
generate, maintain, retain, or disclose or
provide information to or for a Federal
agency. This includes the time needed
to review instructions; develop, acquire,
install, and utilize technology and
systems for the purposes of collecting,
validating, and verifying information,
processing and maintaining
information, and disclosing and
providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

Respondents/Affected Entities:
Construction and demolition waste
landfill owners/operators and State
Agencies.

Estimated Number of Respondents:
183.

Frequency of Response: On occasion.

Estimated Total Annual Hour Burden:
13,581 hours.

Estimated Total Annualized Capital,
O&M Cost Burden: $938.

Send comments on the Agency’s need
for this information, the accuracy of the
provided burden estimates, and any
suggested methods for minimizing
respondent burden, including through
the use of automated collection
techniques to the addresses listed above.
Please refer to EPA ICR No. 1745.05 and
OMB Control No. 2050-0154 in any
correspondence.

Dated: July 5, 2005.
Matt Hale,
Director, Office of Solid Waste.
[FR Doc. 05-14404 Filed 7-20-05; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[FRL-7941-8]

Regulatory Pilot Projects (Project XL);
Correction

AGENCY: Environmental Protection
Agency.
ACTION: Notice; correction.

SUMMARY: The Environmental Protection
Agency published a document in the
Federal Register of June 8, 2005
concerning request for comments on
Regulatory Pilot Projects. Within the
document are several citations of an
erroneous Agency form number.

FOR FURTHER INFORMATION CONTACT:
Doug Heimlich, (202) 566—2234.

Correction

In the Federal Register of June 8,
2005, in 70 FR Doc. 05-11383, on page
33472, in the third column, replace all
citations of “EPA ICR No. 1755.06” with
the following:

EPA ICR No. 1755.07.

Dated: June 14, 2005.
Gerald J. Filbin,

Director, Innovative Pilots Division, Office of
Policy, Economics and Innovation.

[FR Doc. 05-14398 Filed 7—20-05; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[Regional Docket Nos. V-2004-3, —4, I1L226—
1, FRL-7942-2]

Clean Air Act Operating Permit
Program; Petitions for Objection to
State Operating Permits for Midwest
Generation Romeoville and Joliet
Stations

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice of final orders on
petitions to object to two State operating
permits.

SUMMARY: Th